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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
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PARS EQUALITY CENTER, et al.,
)
)
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)
)
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)
Civil Action No. 1:17-cv-00255-TSC
)
DONALD J. TRUMP, in his official
)
capacity as President of the
)
United States, et al.,
)
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Defendants.
)
____________________________________)
)
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)
)
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)
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)
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)
capacity as President of the
)
United States, et al.,
)
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)
____________________________________)
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INTRODUCTION
Defendants respectfully request that this Court stay further proceedings in these matters
until the Supreme Court acts on the Government’s pending petition for writ of certiorari in Trump
v. International Refugee Assistance Project (IRAP), --- F.3d ----, 2017 WL 2273306 (4th Cir.
May 25, 2017), cert. pending, No. 16-1436 (filed June 1, 2017), and, if certiorari is granted,
pending the Supreme Court’s ultimate decision on the merits.

Defendants have filed this

emergency motion because, absent this relief, Defendants must file motions to dismiss in both
cases pending before this Court a week from today, on June 9, 2017. As described further below,
to the extent the Court is inclined to provide Plaintiffs an opportunity to respond to this emergency
motion, Defendants respectfully request an immediate stay of the June 9 deadline until one week
after the Court decides this stay motion.
In the two cases pending before this Court, Plaintiffs are challenging the President’s
Executive Order No. 13,780, Protecting the Nation From Foreign Terrorist Entry Into the United
States (Mar. 6, 2017) (“the Order”), which is the same Order challenged by the plaintiffs in IRAP.
The en banc Fourth Circuit in IRAP recently upheld a preliminary injunction against Section 2(c)
of the Order. See IRAP, 2017 WL 2273306 at *26. Yesterday, the Government filed with the
Supreme Court a petition for certiorari in IRAP, as well as an application for a stay of the
preliminary injunction entered in IRAP pending a decision on certiorari and, if review is granted,
an ultimate decision on the merits. See No. 16-1436 (filed June 1, 2017) (attached hereto as
Exh. A); No. 16A-1190 (filed June 1, 2017) (attached hereto as Exh. B).
Yesterday the Government also filed with the Supreme Court an application for a stay of
the preliminary injunction issued by the District of Hawaii against the Order; that preliminary
injunction is currently on appeal before the Ninth Circuit. See Hawaii v. Trump, No. 17-cv-50,
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2017 WL 1167383 (D. Haw. Mar. 29, 2017), appeal docketed, No. 17-15589 (9th Cir. argued
May 15, 2017).

The Government’s application sought a stay pending the Ninth Circuit’s

consideration and disposition of the Government’s appeal and, if the Ninth Circuit affirms the
injunction, pending the filing and disposition of a petition for certiorari and any further proceedings
in the Supreme Court. See No. 16A-1191 (filed June 1, 2017) (attached hereto as Exh. C).
In light of the Government’s pending petition for certiorari in IRAP—and potential future
Supreme Court proceedings regarding Hawaii—the Supreme Court is now likely to decide
questions of law that will bear directly upon the cases pending before this Court. The Supreme
Court’s resolution of those fundamental legal questions would govern all future proceedings in this
case, if any. Moving forward in this case prior to potential Supreme Court review, in contrast, will
unnecessarily duplicate the proceedings, threaten to create inconsistent rulings, and place
significant, unnecessary burdens on both the parties and this Court. Accordingly, in order to
promote judicial economy and preserve the parties’ resources, Defendants respectfully request that
further proceedings in these cases be stayed pending potential Supreme Court review in IRAP (and,
if necessary, in Hawaii).
Pursuant to Local Civil Rule 7(m), counsel for Defendants contacted counsel for Plaintiffs
in both cases, both of whom indicated that their clients oppose this emergency motion and
requested that Defendants report their positions as set forth in the attached meet-and-confer
correspondence, including that they intend to respond to this motion on or before Wednesday,
June 7. As Defendants proposed in the meet-and-confer correspondence, to the extent the Court
is inclined to provide Plaintiffs an opportunity to respond to this emergency motion, Defendants
respectfully request an immediate stay of the June 9 deadline for responding to the Complaints,
until one week after the Court decides this stay motion.
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BACKGROUND
In Pars Equality Center v. Trump, No. 17-cv-255 (D.D.C.), Plaintiffs filed their operative
Amended Complaint on March 15, 2017, seeking to challenge the Order on a variety of grounds,
including the Establishment Clause. See ECF No. 34. Later that day, Plaintiffs also filed a motion
for a preliminary injunction against certain sections of the Order. See ECF No. 35.
In Universal Muslim Association of America (UMAA) v. Trump, No. 17-cv-537 (D.D.C.),
Plaintiffs filed their initial Complaint on March 24, 2017, see ECF No. 10, and later amended their
Complaint on April 11, 2017. See ECF No. 32. The Amended Complaint likewise challenges the
Order on a variety of grounds, including the Establishment Clause. See id. On March 27, 2017,
Plaintiffs filed their motion for a preliminary injunction against various sections of the Order. See
ECF No. 11.
The Court heard combined argument in both cases on April 21, 2017. Following that
hearing, the Court directed the parties to file supplemental memoranda regarding the need for
preliminary relief given the existence of two nationwide injunctions already entered against the
Order. See Minute Order of Apr. 21, 2017. Following the parties’ supplemental briefs, the Court
stayed consideration of Plaintiffs’ motions for preliminary injunctions:
The existence of two other nationwide injunctions temporarily casts uncertainty on
the issue of whether the harms Plaintiffs allege are actually imminent or certain.
Because both existing preliminary injunctions are actively being considered on
appeal by the Fourth and Ninth Circuits this month and the continued existence of
these injunctions will directly impact this court’s analysis, the court finds that the
most appropriate course of action is to temporarily stay resolution of the Plaintiffs’
motions pending the outcome of the current appeals. In the event that both existing
injunctions are overturned, this court is prepared to issue a ruling without delay.
Pars ECF No. 84 at 2, UMAA ECF No. 48 at 2.
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In that Order, the Court also directed Defendants to respond to the operative complaints in
the two cases by May 26, 2017. See id. That deadline was subsequently extended until June 9,
2017. See Minute Orders of May 22, 2017.
ARGUMENT
I.

A Stay of Proceedings Would Promote Judicial Economy and Conserve the Parties’
Resources by Awaiting the Supreme Court’s Guidance on Important Legal Issues.
Given the pending petition for certiorari in IRAP, and the possibility of future Supreme

Court proceedings in Hawaii, the cases before this Court should be stayed. The Government has
asked the Supreme Court to decide fundamental legal questions raised by these cases, the
resolution of which would govern all future proceedings in these cases, if any. Given the
significant overlap between the legal issues in these cases and the legal issues the Supreme Court
may soon decide in IRAP, proceeding now—without the benefit of potential Supreme Court
guidance—would be a waste of the Court’s and the parties’ resources. Consistent with the
overwhelming weight of authority, therefore, this Court should stay proceedings in these cases
pending potential Supreme Court review.
A.

Courts Routinely Stay Proceedings to Await Guidance from Appellate Courts.

A trial court has broad discretion to stay a case pending the outcome of proceedings in
another court. See Landis v. N. Am. Co., 299 U.S. 248, 254 (1936) (“[T]he power to stay
proceedings is incidental to the power inherent in every court to control the disposition of the
causes on its docket with economy of time and effort for itself, for counsel, and for litigants.”).
Thus, “a trial court may, with propriety, find it is efficient for its own docket and the fairest course
for the parties to enter a stay of an action before it, pending resolution of independent proceedings
which bear upon the case.” Canady v. Erbe Elektromedizin GmbH, 271 F. Supp. 2d 64, 74 (D.D.C.
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2002) (modifications omitted, quoting Leyva v. Certified Grocers of Cal., Ltd., 593 F.2d 857, 86364 (9th Cir. 1979)).
Courts within this District routinely stay proceedings where resolution of an appeal in
another matter may guide the district court in deciding the issues before it. See, e.g., Univ. of Colo.
Health Mem’l Hosp. v. Burwell, No. 14-cv-1220, 2017 WL 535246, at *12 (D.D.C. Feb. 9, 2017)
(“Because many of the applicable issues may be resolved by the D.C. Circuit, and because the
D.C. Circuit may otherwise provide instruction on the issues here, the Court finds a stay would
serve the interests of judicial efficiency.”); Allina Health Servs. v. Sebelius, 756 F. Supp. 2d 61, 71
(D.D.C. 2010) (finding “good cause to stay this matter” given that “the parties agree that the
resolution of [a related case] by the D.C. Circuit will be dispositive of the Plaintiffs’ arguments
here”); Tax Analysts & Advocates v. IRS, 405 F. Supp. 1065, 1067 (D.D.C. 1975) (staying
proceedings because “the Supreme Court could, in effect, overrule [a relevant precedent] should it
choose to grant the petition for certiorari”); cf. Sumler v. Sovran Bank/DC Nat’l, No. 91-cv-3276,
1992 WL 315975, at *4 (D.D.C. Oct. 14, 1992) (inviting the parties to request a stay because “it
may be in the interest of judicial economy to stay these proceedings pending the Supreme Court’s
decision” in a related matter).*
Courts outside this District similarly stay proceedings to await guidance from appellate
courts, including when a petition for certiorari has been filed. See, e.g., Walker v. Monsanto Co.

*

Even outside the appeal context, courts within this District also routinely grant stays to
allow the conclusion of other related proceedings. See, e.g., Hussain v. Lewis, 848 F. Supp. 2d 1,
2 (D.D.C. 2012) (staying case pending state court proceedings and arbitration request); Fonville v.
Dist. of Columbia, 766 F. Supp. 2d 171, 174 (D.D.C. 2011) (staying case pending resolution of
litigation in the D.C. Court of Appeals); Canady, 271 F. Supp. 2d at 74-75 (granting stay pending
ongoing agency proceedings); IBT/HERE Emps. Representatives’ Council, 402 F. Supp. 2d 289,
292 (D.D.C. 2005) (staying case pending arbitrator’s decision); Fairview Hosp. v. Leavitt, No. 05cv-1065, 2007 WL 1521233 (D.D.C. May 22, 2007) (granting a stay pending district court’s
resolution of a similar case).
-5-
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Pension Plan, 472 F. Supp. 2d 1053, 1055 (S.D. Ill. 2006) (granting a stay pending resolution of a
petition for writ of certiorari in case presenting related issue, and collecting cases for the
proposition that “such stays are entered quite routinely”); Cal. Ass’n of Health Facilities v.
Maxwell-Jolly, No. 10-cv-3259, 2010 WL 2612694, at *2 (C.D. Cal. June 24, 2010) (granting a
stay pending Supreme Court’s decision on a petition for certiorari, because the plaintiffs were
challenging the same policy at issue in the case pending before the Supreme Court); Lincoln Nat’l
Life Ins. Co. v. Transamerica Fin. Life Ins. Co., No. 1:08-cv-135, 2010 WL 567993, at *1 (N.D.
Ind. Feb. 12, 2010) (staying case until outcome of Supreme Court decision, so as to provide the
court with “clear direction on the precise standard to be applied” in evaluating the claims in the
case); Coombs v. Diguglielmo, No. 04-cv-1841, 2004 WL 1631416, at *1 (E.D. Pa. July 21, 2004)
(stay granted in light of pending petition for certiorari in case that may have “significant impact”
on case before the court); Felix v. United States, No. 91-0946, 1992 WL 361745, at *1 (N.D. Cal.
April 29, 1992) (stay of proceedings granted to allow government opportunity to consider seeking
Supreme Court review of court of appeals’ decision).
Consistent with this usual practice, numerous other courts hearing challenges to the Order
have also entered stays. Indeed, at least six courts have stayed district court proceedings due to
pending appellate proceedings. See Washington v. Trump, No. 2:17-cv-141, 2017 WL 2172020
(W.D. Wash. May 17, 2017); Hawaii v. Trump, No. 17-cv-50, 2017 WL 536826, at *5 (D. Haw.
Feb. 9, 2017) (first Executive Order); Ali v. Trump, No. 2:17-cv-135, 2017 WL 2222873 (W.D.
Wash. May 22, 2017); Doe v. Trump, No. 2:17-cv-178 (W.D. Wash. May 30, 2017), ECF No. 34
(attached hereto as Exh. D); IRAP v. Trump, No. 17-cv-361 (D. Md. Apr. 19, 2017), ECF No. 184
(attached hereto as Exh. E); Sarsour v. Trump, No. 1:17-cv-120 (E.D. Va. Apr. 24, 2017), ECF
No. 42 (attached hereto as Exh. F); Hawaii v. Trump, No. 17-cv-50 (D. Haw. Apr. 3, 2017), ECF
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No. 279 (attached hereto as Exh. G) (second Executive Order). Just as those six courts stayed
proceedings due to the prospect of binding appellate decisions, this Court should likewise stay
proceedings pending potential Supreme Court review.
B.

Awaiting Supreme Court Guidance Is the Most Efficient Way to Proceed in
These Cases.

As the above courts have recognized, it makes eminent sense for a district court to refrain
from deciding the very same issues that may soon be resolved by a binding appellate court.
Here, there can be no doubt about the significant overlap between the legal issues raised in
these cases and the legal issues the Supreme Court may soon decide in IRAP. Just as with the two
cases pending before this Court, IRAP also involves questions regarding: an individual’s standing
to sue over the potential exclusion of foreign national family members (see 2017 WL 2273306
at *9-13); the scope of the doctrine of consular non-reviewability (see id. at *13); the appropriate
application of the Supreme Court’s decisions in Kleindienst v. Mandel, 408 U.S. 753 (1972), and
Kerry v. Din, 135 S. Ct. 2128 (2015) (see 2017 WL 2273306 at *14-18); and the appropriate
application of domestic Establishment Clause precedents (see id. at *18-24). Thus, any decision
by the Supreme Court in IRAP is certain to be highly relevant—if not entirely dispositive—of the
legal issues currently confronting this Court.
Indeed, Plaintiffs themselves have previously acknowledged that the core issues in Pars
and UMAA largely overlap with the issues presented in IRAP and other cases. See Pls.’ Suppl. PI
Mem. (Pars ECF No. 80, UMAA ECF No. 42) at 5 (“[I]f the Supreme Court hears challenges to
the March 6 Executive Order at the preliminary-injunction stage, the PARS and UMAA cases
present important complements to the Hawaii and Maryland suits.” (citation omitted)); id. at 4
(urging this Court to decide the preliminary-injunction motions because “reasoned opinions by
multiple courts will develop the law on, and aid any Supreme Court review of, the critically
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important questions here about invidious religious and national-origin discrimination and the scope
of executive authority” (emphasis added)); see also Tr. of PI Hr’g of Apr. 21, 2017 at 7 (discussing
“if and when this case goes to the Supreme Court”). As Plaintiffs’ own statements acknowledge,
therefore, it is likely that the Supreme Court will grant review over these fundamental legal issues.
See also Exh. B (Gov’t’s Appl. for Stay, Trump v. IRAP, No. 16A-1190) at 18-22 (explaining why
the Supreme Court is likely to grant review in the IRAP case). Accordingly, now that the
Government has asked the Supreme Court to decide these critical issues, this Court should stay
further proceedings in both Pars and UMAA.
If the Court were to deny a stay here, that would unnecessarily waste the Court’s and the
parties’ resources, and would threaten to complicate future stages of the proceeding. First, the
parties would be required to brief and litigate a motion to dismiss—even though the motion to
dismiss would present many of the same legal arguments the Government has asked the Supreme
Court to decide. That briefing process, and this Court’s consideration of the motion, would itself
be wasteful. Cf. Freedom Watch, Inc. v. Dep’t of State, 925 F. Supp. 2d 55, 59 (D.D.C. 2013)
(granting a stay “[n]ot needing more lawyers to spend more time on more briefs on more
subjects”); Canal Props. LLC v. Alliant Tax Credit V, Inc., No. 04-cv-3201, 2005 WL 1562807, at
*3 (N.D. Cal. June 29, 2005) (exercising the “power to stay duplicative litigation” because “given
the similarity of issues in the two cases, and the potential for [the case on appeal]’s preclusive
effect, it would be a poor use of judicial resources to proceed”).
Moreover, if the Court were to deny the motion to dismiss—as it has tentatively signaled,
see Pars ECF No. 84 at 2, UMAA ECF No. 48 at 2 (“the court is inclined to agree with Plaintiffs
that they are likely to succeed on the merits of their claims with respect to Sections 2 and 6 of the
Second Executive Order”)—denial of that motion would not itself resolve Plaintiffs’ claims or
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provide them any relief. Instead, denial of that motion would only require the parties to move into
the next stage of the litigation—increasing the burden on the parties still further. And depending
on what Plaintiffs propose as the next stage of the litigation, cf. UMAA’s Reply Br. (ECF No. 38)
at 16 (asserting that “eventual discovery will show that no advice from national-security
professionals was sought and no ‘different course’ was considered, much less adopted”), that could
embroil the parties and the Court in significant and time-consuming disputes regarding the
appropriate scope of discovery (if any).
Of course, the next stage of the proceedings would also depend on resolution of certain
fundamental questions governing these cases, which the Supreme Court may soon decide. For
example, is a court’s review of the Order limited to determining whether the four corners provide
a “facially legitimate and bona fide reason” for the policy, Kleindienst, 408 U.S. at 770, or may
courts undertake a more searching review? Even if a court could look beyond the four corners of
the Order, would an objective observer’s determination of purpose be limited to “openly available
data” such as official acts, McCreary Cty. v. ACLU of Ky., 545 U.S. 844, 862-63 (2005), or would
consideration of internal government documents be permitted? These types of foundational
questions are critical for determining the scope of any future proceedings in these cases, and thus
it makes eminent sense to wait for the Supreme Court’s potential guidance on such questions. As
Judge Robart in the Western District of Washington noted, “this factor weighs heavily in favor of
granting Defendants’ motion for a stay” because “[i]n the context of this case, the ‘high respect’
owed to the Executive warrants a stay to protect Defendants from the burden of resource intensive
discovery while the Ninth Circuit addresses issues that may inform the appropriateness, scope, and
necessity of that discovery.” Washington v. Trump, 2017 WL 2172020, at *4 (quoting Cheney v.
U.S. Dist. Court for D.C., 542 U.S. 367, 385 (2004))).
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Finally, moving forward now—despite the uncertainty inherent in not awaiting potential
Supreme Court review—would create a “risk of inconsistent rulings that the appellate courts might
then need to disentangle.” Hawaii v. Trump, 2017 WL 536826, at *5. For example, a future
Supreme Court ruling could “change[] the applicable law or the relevant landscape of facts that
need to be developed,” id., such that any intervening rulings by this Court will be nullified or will
be need to be made anew. Even if this Court were to decide the motions to dismiss or undertake
further proceedings in these cases, therefore, all of it could be for naught—if the Supreme Court
grants review and then articulates the governing legal framework for these cases, this Court (or an
appellate court) would then have to go back and re-analyze everything to ensure those prior
decisions are consistent with the Supreme Court’s decision.
In short, it is impossible to escape how a decision by the Supreme Court would permeate
every aspect of these cases. And given the likelihood of Supreme Court review, in these
circumstances it is far more efficient—and far less burdensome on the parties and the Court—to
stay proceedings pending potential Supreme Court review. Cf. IBT/HERE Emps. Representatives’
Council, 402 F. Supp. 2d at 293 (granting a stay when a decision in a separate proceeding “may
affect the parties’ understanding of the scope of this case going forward, may reorient the parties’
arguments, may catalyze a settlement of this matter, . . . or may resolve the issues raised in this
lawsuit in their entirety”). Consistent with the overwhelming weight of authority—including from
other courts hearing challenges to the Order—this Court should likewise stay further proceedings
pending potential Supreme Court review.
II.

Plaintiffs Will Not Be Harmed By the Proposed Stay.
In contrast to the significant waste of resources that will occur if this case proceeds,

Plaintiffs will not suffer any harm from a stay. Indeed, this Court has already determined that
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“[t]he existence of two other nationwide injunctions temporarily casts uncertainty on the issue of
whether the harms Plaintiffs allege are actually imminent or certain.” Pars ECF No. 84 at 2,
UMAA ECF No. 48 at 2. And the Court has likewise stated that “[i]n the event that both existing
injunctions are overturned, this court is prepared to issue a ruling without delay.” Id. That would
remain true even if the Court entered a stay of future district court proceedings; the stay would not
prevent the Court from entering preliminary relief if appropriate, and thus Plaintiffs cannot
complain of any prejudice resulting from the stay itself.
Moreover, Defendants’ proposed stay is of a limited duration. All of these cases, including
IRAP and Hawaii, have been moving extremely quickly. In IRAP, for example, litigating the entire
case—from the filing of the Complaint to resolution by the en banc Fourth Circuit—took under
three months. The Government is also moving expeditiously in the Supreme Court, filing its
petition for certiorari only four business days after the en banc Fourth Circuit issued its opinion
(which, in total, was over 200 pages in length). Given the speed of these proceedings, the
Government’s requested stay is reasonable in length and will not prejudice Plaintiffs. See Hawaii
v. Trump, 2017 WL 536826, at *3 (“[T]he expedited timeline of appellate proceedings that has
already been on display before the Ninth Circuit in the Western District of Washington case
indicates that any delay in this case pending resolution of that appeal will be reasonable in length.
And if that does not turn out to be the case, any party may petition the Court to lift or partially lift
the stay for good cause[.]”); see also Washington v. Trump, 2017 WL 2172020, at *4. Thus, all
factors weigh squarely in favor of a stay of these proceedings.
CONCLUSION
The Court should stay further proceedings in this matter until the Supreme Court acts on
the Government’s pending petition for writ of certiorari in Trump v. International Refugee
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Assistance Project (IRAP), --- F.3d ----, 2017 WL 2273306 (4th Cir. May 25, 2017), cert. pending,
No. 16-1436 (filed June 1, 2017), and, if certiorari is granted, pending the Supreme Court’s
ultimate decision on the merits. To the extent the Ninth Circuit affirms the injunction at issue in
Trump v. Hawaii, No. 17-15589 (9th Cir. argued May 15, 2017), this stay should also encompass
the filing and disposition of a petition for writ of certiorari, and any further proceedings in the
Supreme Court, regarding that injunction. A proposed order is attached.
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QUESTIONS PRESENTED

The Constitution and Acts of Congress confer on the
President broad authority to prohibit or restrict the entry
of aliens outside the United States when he deems it in
the Nation’s interest. Exercising that authority, the
President issued Executive Order No. 13,780, 82 Fed.
Reg. 13,209 (Mar. 9, 2017). Section 2(c) of that Order
suspends for 90 days the entry of foreign nationals from
six countries that Congress or the Executive previously
designated as presenting heightened terrorism-related
risks, subject to case-by-case waivers. The district court
issued, and the court of appeals upheld, a preliminary
injunction barring enforcement of Section 2(c) against
any person worldwide, because both courts concluded
that the suspension violates the Establishment Clause.
The questions presented are:
1. Whether respondents’ challenge to the temporary
suspension of entry of aliens abroad is justiciable.
2. Whether Section 2(c)’s temporary suspension of
entry violates the Establishment Clause.
3. Whether the global injunction, which rests on
alleged injury to a single individual plaintiff, is impermissibly overbroad.

(I)
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PARTIES TO THE PROCEEDING

Petitioners (defendants-appellants below) are Donald
J. Trump, in his official capacity as President of the
United States; the United States Department of Homeland Security; the Department of State; the Office of the
Director of National Intelligence; John F. Kelly, in his
official capacity as Secretary of Homeland Security;
Rex W. Tillerson, in his official capacity as Secretary of
State; and Daniel R. Coats, in his official capacity as
Director of National Intelligence.
Respondents (plaintiffs-appellees below) are the
International Refugee Assistance Project, a project of
the Urban Justice Center, Inc., on behalf of itself and its
clients; HIAS, Inc., on behalf of itself and its clients; the
Middle East Studies Association of North America,
Inc., on behalf of itself and its members; Muhammed
Meteab; Paul Harrison; Ibrahim Ahmed Mohomed;
John Doe #1; John Doe #3; and Jane Doe #2.

(II)
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In the Supreme Court of the United States
No.
DONALD J. TRUMP, ET AL., PETITIONERS
v.
INTERNATIONAL REFUGEE ASSISTANCE PROJECT,
A PROJECT OF THE URBAN JUSTICE CENTER, INC.,
ON BEHALF OF ITSELF AND ITS CLIENTS, ET AL.
ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Acting Solicitor General, on behalf of petitioners
President Donald J. Trump, et al., respectfully petitions
for a writ of certiorari to review the judgment of the
United States Court of Appeals for the Fourth Circuit
in this case.
OPINIONS BELOW

The amended opinion of the court of appeals (App.,
infra (App.), 1a-207a) is not yet reported in the Federal
Reporter, but a prior version of the opinion is available
at 2017 WL 2273306. The opinion of the district court
(App. 208a-261a) is not yet reported in the Federal
Supplement but is available at 2017 WL 1018235. The
order of the district court entering a preliminary injunction (App. 262a-264a) is not published.

(1)
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2
JURISDICTION

The judgment of the court of appeals was entered on
May 25, 2017. The jurisdiction of this Court is invoked
under 28 U.S.C. 1254(1).
CONSTITUTIONAL, STATUTORY, AND
REGULATORY PROVISIONS INVOLVED

Pertinent constitutional, statutory, and regulatory
provisions are reproduced in the appendix to this petition. App. 265a-312a.
STATEMENT

The Constitution and Acts of Congress confer on the
President broad authority to suspend or restrict the
entry of aliens outside the United States when he deems
it in the Nation’s interest. See United States ex rel.
Knauff v. Shaughnessy, 338 U.S. 537, 542 (1950);
8 U.S.C. 1182(f ), 1185(a)(1). Exercising that authority,
and after consulting with the Secretaries of State and
Homeland Security and the Attorney General, the President placed a temporary 90-day pause (subject to individualized waivers) on the entry of certain foreign
nationals from six countries that are sponsors or shelters of terrorism, and that Congress or the Executive
previously had designated as presenting heightened
terrorism-related risks. The district court entered a
global injunction barring enforcement of the President’s
action. App. 262a-264a. The court of appeals affirmed
on the basis that the President’s “stated national security interest” “was provided in bad faith, as a pretext for
its religious purpose.” App. 45a; see App. 38a-65a.
A. Legal Framework

“The exclusion of aliens is a fundamental act of sovereignty” that lies in the “legislative power” and also “is
inherent in the executive power to control the foreign
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affairs of the nation.” Knauff, 338 U.S. at 542; see
Harisiades v. Shaughnessy, 342 U.S. 580, 588-589
(1952) (Control of the Nation’s borders is “interwoven”
with “the conduct of foreign relations” and “the war
power.”). Congress has addressed admission into the
United States in the Immigration and Nationality Act
(INA), 8 U.S.C. 1101 et seq., which accords the President broad discretion to suspend or restrict the entry of
aliens abroad.
1. Under the INA, admission into the United States
normally requires a valid visa or other valid travel document. See 8 U.S.C. 1181, 1182(a)(7)(A)(i) and (B)(i)(II),
1203. Applying for a visa typically requires an in-person
interview and results in a decision by a State Department consular officer. 8 U.S.C. 1201(a)(1), 1202(h),
1204; 22 C.F.R. 42.62. Although a visa normally is necessary for admission, it does not guarantee admission;
the alien still must be found admissible upon arriving at
a port of entry. 8 U.S.C. 1201(h), 1225(a).
Congress has enabled nationals of certain countries to
seek temporary admission without a visa under the Visa
Waiver Program. 8 U.S.C. 1182(a)(7)(B)(iv); 8 U.S.C. 1187
(2012 & Supp. III 2015). In 2015, Congress excluded
from travel under that Program aliens who are dual
nationals of or recent visitors to Iraq or Syria, where
“[t]he Islamic State of Iraq and the Levant (ISIL)
* * * maintain[s] a formidable force”; as well as
nationals of and recent visitors to countries designated
by the Secretary of State as state sponsors of terrorism
(currently Iran, Sudan, and Syria). 1

U.S. Dep’t of State, Country Reports on Terrorism 2015, at 6, 299302 (June 2016), https://goo.gl/40GmOS; see 8 U.S.C. 1187(a)(12)(A)(i)
and (ii) (Supp. III 2015); App. 7a n.4.
1
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Congress also has authorized the Department of
Homeland Security (DHS) to designate additional countries of concern, considering whether a country is a “safe
haven for terrorists,” “whether a foreign terrorist organization has a significant presence” in the country, and
“whether the presence of an alien in the country * * *
increases the likelihood that the alien is a credible threat
to” U.S. national security. 8 U.S.C. 1187(a)(12)(D)(i) and
(ii) (Supp. III 2015). Applying those criteria, in February
2016, DHS excluded recent visitors to Libya, Somalia, and
Yemen from travel under the Visa Waiver Program. 2
2. Beyond the Executive’s authority to remove nationals of particular countries from the Visa Waiver Program,
Congress has accorded the President broad discretion
to suspend or restrict the admission of aliens. Section
1182(f ) of Title 8 of the United States Code provides:
Whenever the President finds that the entry of
any aliens or of any class of aliens into the United
States would be detrimental to the interests of the
United States, he may by proclamation, and for such
period as he shall deem necessary, suspend the entry
of all aliens or any class of aliens as immigrants or
nonimmigrants, or impose on the entry of aliens any
restrictions he may deem to be appropriate.
Section 1185(a)(1) of Title 8 further grants the President broad authority to adopt “reasonable rules, regulations, and orders” governing entry or removal of
aliens, “subject to such limitations and exceptions as
[he] may prescribe.”

DHS, DHS Announces Further Travel Restrictions for the Visa
Waiver Program (Feb. 18, 2016), https://goo.gl/OXTqb5; App. 7a n.4.
2
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B. The Executive Orders

1. On January 27, 2017, the President issued Executive Order No. 13,769, 82 Fed. Reg. 8977 (Feb. 1, 2017)
(January Order) (App. 277a-288a). The January Order
directed the Secretaries of Homeland Security and
State to assess current screening procedures to determine whether they are sufficient to detect individuals
seeking to enter this country to do it harm. App. 279a
(§ 3(a) and (b)). While that review was ongoing, the January Order suspended for 90 days entry of foreign
nationals of the seven countries already designated as
posing heightened terrorism-related concerns in the
context of the Visa Waiver Program, subject to case-bycase exceptions. App. 280a-281a (§ 3(c) and (g)). Other
provisions addressed the U.S. Refugee Admissions Program (Refugee Program). 8 U.S.C. 1101(a)(42), 1157.
The January Order was challenged in multiple courts.
On February 3, 2017, a district court in Washington
enjoined enforcement nationwide of the 90-day entry
suspension and various refugee-related provisions.
Washington v. Trump, No. 17-141, 2017 WL 462040
(W.D. Wash.). On February 9, 2017, a Ninth Circuit
panel declined to stay that injunction pending appeal.
Washington v. Trump, 847 F.3d 1151 (per curiam).
While acknowledging that the injunction may have been
“overbroad,” the Ninth Circuit declined to narrow it,
concluding that “[t]he political branches are far better
equipped” to do so. Id. at 1166, 1167.
2. On March 6, 2017, responding to the Ninth Circuit’s decision—and in accordance with a formal recommendation of the Secretary of Homeland Security and
the Attorney General—the President issued Executive
Order No. 13,780, 82 Fed. Reg. 13,209 (Mar. 9, 2017)
(Order), App. 289a-312a, with an effective date of March
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16, 2017, App. 311a (§ 14). 3 The Order revoked the January Order, App. 311a (§ 13), replacing it with significantly
revised provisions that address the Ninth Circuit’s concerns.
At issue here is Section 2(c) of the Order, which temporarily suspends entry of nationals from six countries:
Iran, Libya, Somalia, Sudan, Syria, and Yemen. The suspension’s explicit purpose is to enable the President—
based on the recommendation of the Secretary of Homeland Security, in consultation with the Secretary of State
and Director of National Intelligence—to assess whether
those countries (and others) are providing adequate information “to prevent infiltration by foreign terrorists.”
App. 299a (§ 2(c)); see App. 295a-296a, 298a-299a (§§ 1(f ),
2(a)-(c)). The Order explains that each of the six countries “is a state sponsor of terrorism, has been significantly compromised by terrorist organizations, or contains active conflict zones,” which is why Congress and
the Executive previously designated them. App. 292a
(§ 1(d)); see App. 289a-290a (§ 1(b)(i)). The Order details
the circumstances of each country that both give rise to
“heightened risks” of terrorism and diminish their governments’ “willingness or ability to share or validate
important information about individuals” needed to
screen them properly. App. 292a-295a (§ 1(d)-(e)). 4

See Letter from Jefferson B. Sessions III, Att’y Gen., & John
Francis Kelly, Sec’y of Homeland Sec., to President Donald J.
Trump (Mar. 6, 2017), https://goo.gl/H69g8I.
4
Although the January Order’s suspension had included Iraq, the
Order omits Iraq from the suspension because of “the close cooperative relationship between” the U.S. and Iraqi governments, and
because, since the January Order, “the Iraqi government has
expressly undertaken steps” to supply information necessary to help
identify possible threats. App. 296a (§ 1(g)); see App. 304a (§ 4).
3
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Based on those risks, and to facilitate the review of
existing procedures, the Order “suspend[s] for 90 days”
the “entry into the United States of nationals of ” those
six countries. App. 299a (§ 2(c)). Addressing concerns
courts had raised, however, the Order clarifies that the
suspension applies only to aliens who (1) are outside the
United States on the Order’s effective date, (2) do not
have a valid visa on that date, and (3) did not have a valid
visa on the effective date of the January Order. App.
300a-301a (§ 3(a)). It also expressly excludes other categories of aliens that had concerned courts, including
lawful permanent residents. App. 301a (§ 3(b)).
The Order contains a detailed provision permitting
case-by-case waivers where denying entry “would
cause undue hardship” and “entry would not pose a
threat to national security and would be in the national
interest.” App. 301a-303a (§ 3(c)). It provides a nonexhaustive list of circumstances in which a waiver could be
appropriate, including when the applicant seeks entry
“to visit or reside with a close family member (e.g., a
spouse, child, or parent) who is a United States citizen,
lawful permanent resident, or alien lawfully admitted on
a valid nonimmigrant visa.” App. 303a (§ 3(c)(iv)). Waivers can be requested, and will be acted on by a consular
officer, “as part of the visa issuance process,” or by the
Commissioner of U.S. Customs and Border Protection.
App. 302 (§ 3(c)). 5 Other provisions of the Order, not at
issue here, concern the Refugee Program.

See Bureau of Consular Affairs, U.S. Dep’t of State, Executive
Order on Visas (Mar. 22, 2017), https://goo.gl/HoNiNz; DHS, Q&A:
Protecting the Nation from Foreign Terrorist Entry to the United
States (Mar. 6, 2017), https://goo.gl/WtVwTu.
5
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8
C. Procedural History

1. Respondents—six individuals and three organizations—subsequently filed their operative complaint
challenging the Order under the INA and the Establishment Clause, and moved to “enjoin[] [the Order] in
its entirety.” D. Ct. Doc. 95, at 1 (Mar. 11, 2017); see
C.A. App. 254-258. The individual respondents are U.S.
citizens or lawful permanent residents who claim that
the Order will prevent or delay a foreign-national family
member from entering the United States. Four individuals—John Doe #1, Jane Doe #2, John Doe #3, and Paul
Harrison—allege that Section 2(c) would prevent family
members from obtaining visas. C.A. App. 213-214,
245-252. The other two—Muhammed Meteab and Ibrahim Mohomed—allege that family members would be
denied or delayed admission under the Refugee Program. C.A. App. 249-250, 252.
One organization, the Middle East Studies Association of North America, Inc. (MESA), alleges that Section
2(c) will prevent its members abroad from traveling to
the United States for conferences, deter U.S. members
from conducting work abroad, and prevent foreign scholars from attending MESA’s annual meeting in the U.S.
C.A. App. 213, 243-245. The other two—the International Refugee Assistance Project (IRAP) and HIAS,
Inc.—principally provide resettlement services to refugees and assert injury based on the refugee provisions.
C.A. App. 210-213, 235-243.
2. After expedited briefing and argument, the district court enjoined Section 2(c), but not other challenged provisions. App. 208a-264a. It held that three
individual respondents (Does #1-3) have standing to
challenge Section 2(c) on statutory grounds, App.
222a-227a, but are not likely to succeed on their “claim
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that [8 U.S.C.] 1152(a) prevents the President from barring entry to the United States pursuant to [8 U.S.C.]
1182(f ), or the issuance of non-immigrant visas, on the
basis of nationality,” App. 238a. The court held, however, that to the extent implementation of the Order would
involve denying immigrant visas abroad based on nationality, that would likely violate Section 1152(a)(1)(A). App.
233a-238a. But because that statutory holding could not
provide the basis for enjoining Section 2(c)’s entry suspension, the court proceeded to address respondents’
constitutional claim.
The district court held that three respondents
(Doe #1, Doe #3, and Meteab) have standing to assert
an Establishment Clause claim and are likely to succeed
on the merits. App. 228a-230a, 239a-256a. It declined to
consider whether Section 2(c)’s express national-security
basis is a “facially legitimate and bona fide reason” under
Kleindienst v. Mandel, 408 U.S. 753, 770 (1972). App.
254a-255a. Instead, it evaluated respondents’ claim under
Lemon v. Kurtzman, 403 U.S. 602 (1971). App. 239a.
While acknowledging that the Order “is facially neutral
in terms of religion,” the court held—based primarily on
campaign statements made by then-candidate Donald
Trump and subsequent statements by the President’s
aides—that it was adopted for an improper “religious
purpose” of preventing Muslim immigration. App. 247a;
see App. 241a-247a. The court entered a preliminary
injunction barring any enforcement of Section 2(c) and
denied a stay. App. 262a-264a.
3. The government appealed and sought a stay and
expedited briefing. The court of appeals sua sponte
ordered initial hearing en banc and heard argument on
May 8, 2017. On May 25, a divided en banc court largely
affirmed the injunction and denied a stay. App. 1a-207a.
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a. The majority addressed only respondents’ Establishment Clause claim, explaining that the district
court’s “narrow statutory ruling [was] not the basis for
[its] broad preliminary injunction.” App. 21a. The
majority held that one respondent, Doe #1, could raise
that constitutional claim. App. 26a. On the merits, the
court reasoned that, although the Order’s “stated
national security interest is, on its face, a valid reason
for Section 2(c)’s suspension of entry,” App. 43a, Mandel provides only “the starting point” for the analysis,
App. 38a. Because, in the majority’s view, Doe #1 had
made “an affirmative showing of bad faith,” it “look[ed]
behind” the government’s “ facially legitimate justification.” App. 41a-42a (citation and internal quotation
marks omitted); see App. 45a-46a. Relying primarily on
statements made by then-candidate Trump in 2015 and
2016, the majority concluded that the Order was “motivated” by a “desire to exclude Muslims from the United
States.” App. 44a, 51a; see App. 48a-52a.
The majority upheld the nationwide injunction except
insofar as it enjoined the “President himself.” App. 73a;
see App. 65a-74a. It held that a violation of respondents’
Establishment Clause rights itself “constitutes irreparable injury” and is not outweighed by harm to the government and public interest. App. 66a (citation omitted); see
App. 65a-71a. The majority further held that nationwide
relief is appropriate because respondents “are dispersed
throughout the United States,” the immigration laws
“should be enforced vigorously and uniformly,” and
“enjoining [Section 2(c)] only as to [respondents] would
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not cure the constitutional deficiency.” App. 72a, 73a
(citation and emphasis omitted). 6
b. Four judges filed concurring opinions. App. 75a145a. Judge Traxler concurred in the judgment. App.
75a. Judges Keenan, Thacker, and Wynn, each writing
separately, agreed to varying degrees with the majority’s Establishment Clause analysis and opined that the
Order also likely violated various provisions of the INA.
App. 76a-145a.
c. Judges Agee, Niemeyer, and Shedd filed dissents,
and each judge joined each dissent. App. 146a-207a.
Judge Agee opined that respondents’ Establishment
Clause claim is not justiciable. App. 191a-207a. “[T]he
imagined future denial of a visa to [Doe #1’s] wife is
simply too vague and speculative” to confer standing, he
concluded, and Doe #1’s alleged “stigma” from the
Order “is not a cognizable injury” but “simply a subjective disagreement with a government action.” App.
197a-198a. Judge Niemeyer opined that the majority’s
Establishment Clause analysis “plainly violates” Mandel, and its “extratextual search for evidence suggesting bad faith” both “radically extends” this Court’s
precedents and “has no rational limit.” App. 157a, 165a,
170a. Judge Shedd opined that the district court
“totally failed to respect” the deference due to the
Executive’s national-security judgments, and the
“shortcomings” in its “selectively negative interpretation of political campaign statements” are “obvious.”
App. 182a, 183a.

Although the court of appeals correctly recognized that no
injunction could run against the “President himself,” App. 73a, the
President remains injured by the injunction because it prevents the
Executive Branch from carrying out his Order.
6
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D. Related Litigation

Litigation over both Orders also has continued in
other courts. In Washington, the Ninth Circuit denied
reconsideration en banc of the panel’s decision declining
to stay an injunction against the January Order, over the
dissent of five judges who issued three separate opinions.
Amended Order, Washington v. Trump, No. 17-35105
(9th Cir. Mar. 17, 2017). As relevant here, Judge Bybee
explained that Mandel provides the governing “test for
judging executive and congressional action [for] aliens
who are outside our borders and seeking admission.” Id.,
slip op. 11 (Bybee, J., dissenting from denial of reconsideration en banc) (Washington Bybee Dissent). Judge
Kozinski opined that using campaign and other unofficial
statements made outside the process of “crafting an official policy” to establish “unconstitutional motives” is
unprecedented, “unworkable,” and produces “absurd
result[s].” Id., slip op. 5, 6 (Kozinski, J., dissenting from
denial of reconsideration en banc) (Washington Kozinski
Dissent).
On March 15, 2017, a district court in Hawaii entered a
temporary restraining order against all of Sections 2 and
6 of the Order—including provisions that concern only
internal and diplomatic government activities. Hawaii v.
Trump, No. 17-50, 2017 WL 1011673 (D. Haw.). The court
has since converted that order to a preliminary injunction. Hawaii v. Trump, No. 17-50, 2017 WL 1167383
(D. Haw. Mar. 29, 2017). The government’s appeal of that
injunction and request for a stay are currently pending
before the Ninth Circuit, Hawaii v. Trump, No. 17-15589,
which heard argument on May 15, 2017.
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REASONS FOR GRANTING THE PETITION

At the behest of a single individual plaintiff (John
Doe #1), the divided en banc court of appeals affirmed
a global injunction against a formal national-security
determination by the President, made after consultation with the Secretaries of State and Homeland Security and the Attorney General. The court did not dispute that the President acted at the height of his powers
in instituting Section 2(c)’s temporary pause on entry
by nationals from certain countries that sponsor or shelter terrorism. Nor did it dispute that Section 2(c)’s text
and operation are religion-neutral: its temporary pause
applies to certain nationals of the designated countries
without regard to religion. As respondents conceded
below, Section 2(c) could be constitutional if issued by
some other President. But it is likely unconstitutional
here, the court held, because the President’s “stated
national security interest” “was provided in bad faith,
as a pretext for its religious purpose.” App. 45a (emphases added). That remarkable holding is wrong and in
manifest need of this Court’s review.
I. THE DECISION BELOW IS WRONG

The court of appeals found that one individual plaintiff, Doe #1, has standing to challenge Section 2(c). But
his claim is not justiciable: he does not seek to vindicate
his own Establishment Clause rights based on action
directed against him, and he lacks any imminent injury.
In any event, his claim fails on the merits. This Court
has never invalidated religion-neutral government
action based on speculation about officials’ subjective
motivations drawn from campaign-trail statements by a
political candidate. And even if Doe #1 could clear that
hurdle, he still could obtain only an injunction to redress
his alleged injury—not a global injunction barring
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enforcement of Section 2(c) as to thousands of unidentified aliens abroad. The decision below fails to adhere to
foundational principles regarding justiciability, constitutional interpretation, and the scope of equitable relief.
A. Doe #1’s Challenge To Section 2(c) Is Not Justiciable

1. This Court has “long recognized the power to
expel or exclude aliens as a fundamental sovereign attribute exercised by the Government’s political departments largely immune from judicial control.” Fiallo v.
Bell, 430 U.S. 787, 792 (1977). That principle is manifested in “the doctrine of consular nonreviewability,”
which provides that the Executive’s decision to issue or
revoke a visa for an alien abroad “is not subject to judicial review * * * unless Congress says otherwise.”
Saavedra Bruno v. Albright, 197 F.3d 1153, 1159 (D.C.
Cir. 1999); Brownell v. Tom We Shung, 352 U.S. 180, 184
n.3, 185 n.6 (1956). Far from saying otherwise, Congress has reaffirmed the doctrine. It has forbidden
“judicial review” of visa revocations (subject to a narrow
exception). 8 U.S.C. 1201(i). And it has not authorized
any judicial review of visa denials by the alien affected,
much less by third parties. E.g., 6 U.S.C. 236(b)(1), (c)(1),
and (f ); 8 U.S.C. 1104(a)(1).
The denial of a visa and the doctrine of consular nonreviewability generally raise no constitutional question
because aliens abroad ordinarily lack any constitutional
rights regarding entry. See United States v. VerdugoUrquidez, 494 U.S. 259, 265 (1990); Kleindienst v.
Mandel, 408 U.S. 753, 762 (1972). This Court has twice
permitted limited judicial review, however, when a U.S.
citizen plausibly alleged that the refusal of a visa to an
alien abroad violated the citizen’s own constitutional
rights. In Mandel, the Court reviewed a claim that the
exclusion of a Belgian national who wished to speak on
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communism violated U.S. citizens’ First Amendment
right to receive information. 408 U.S. at 756-759, 762770. And in Kerry v. Din, the Court reviewed a claim
by a U.S. citizen that the exclusion of her husband
implicated her due-process rights. 135 S. Ct. 2128, 2131
(2015) (opinion of Scalia, J.); id. at 2139 (Kennedy, J.,
concurring in the judgment) (assuming without deciding that U.S. citizen had protected liberty interest in
husband’s visa application).
2. That limited exception does not apply here. As
the case comes to this Court, the global injunction
against Section 2(c) rests on a single individual, Doe #1.
The court of appeals concluded that Doe #1 has standing “with respect to [his] Establishment Clause claim,”
and it did not decide whether any other respondents
also have standing on that claim (or whether Doe #1 has
standing to raise a statutory claim). App. 34a. 7 Doe #1,
the court stated, asserts “two distinct injuries” from
Section 2(c): first, that it would delay “his wife’s entry
into the United States” as an Iranian national and
thereby “prolong their separation”; and, second, that it
The court of appeals correctly did not hold that any other
respondent has standing to challenge Section 2(c). Harrison’s fiancé
and Doe #3’s wife were issued visas and so are not affected by the
Order. Gov’t C.A. Br. 19 n.6; Resps. C.A. Supp. App. 819. Jane Doe
#2 is petitioning for her sister, but there is a multi-year backlog for
immigrant-visa numbers for U.S. citizens’ siblings. Gov’t C.A. Br.
19 & n.7. The remaining individual respondents seek admission of
relatives as refugees—a process not affected by Section 2(c). App.
15a-16a. IRAP and HIAS likewise assert standing based on the
Order’s provisions addressing refugees, and MESA asserts standing based on a member’s alleged inability to attend a meeting in
November 2017, after the 90-day suspension would end. See p. 8,
supra; Gov’t C.A. Br. 25. None of the organizations has identified a
member or client whom Section 2(c) would bar from entering.
7
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“sends a state-sanctioned message condemning his religion and causing him to feel excluded and marginalized
in his community.” App. 26a; see App. 15a. Neither
alleged injury stems from a putative violation of Doe
#1’s own Establishment Clause rights.
a. Doe #1’s allegations that his wife will be delayed
in entering do not even satisfy Article III. If she would
be scheduled for a visa-application interview during the
90-day suspension and would be found otherwise eligible
for a visa (two facts that are themselves speculative on
this record, see C.A. App. 305), the Order specifically
provides that “[c]ase-by-case waivers could be appropriate” for “close family member[s]” of a “United States citizen” or “lawful permanent resident.” App. 302a, 303a
(§ 3(c)(iv)). Doe #1’s wife is thus a candidate for a waiver.
Unless and until she seeks and is denied a waiver, there
is no final decision denying her entry, and Doe #1’s claim
is not ripe because it depends on “contingent future
events that may not occur.” Texas v. United States,
523 U.S. 296, 300 (1998) (citation omitted).
Even assuming Doe #1 has a cognizable injury, it
results not from any alleged religious discrimination
against him, but from supposed religious discrimination
against his wife. In McGowan v. Maryland, 366 U.S.
420 (1961), the Court explained that individuals who are
indirectly injured by alleged religious discrimination
against others generally may not sue, because they have
not suffered violations of their own rights under the
Free Exercise Clause or the Establishment Clause. Id.

Case 1:17-cv-00255-TSC Document 87-1 Filed 06/02/17 Page 27 of 45

17
at 429-430. 8 And Elk Grove Unified School District v.
Newdow, 542 U.S. 1 (2004), held that a non-custodial
parent could not challenge recitation of the Pledge of
Allegiance at his daughter’s school because his “standing derive[d] entirely from his relationship with his
daughter.” Id. at 15-18 & n.8; see Smith v. Jefferson
Cnty. Bd. of Sch. Comm’rs, 641 F.3d 197, 207 (6th Cir.
2011) (en banc), cert. denied, 565 U.S. 820 (2011). Doe
#1 cannot bring himself within the Mandel /Din exception to nonreviewability by labeling Section 2(c)—which
operates only against aliens abroad—as a violation of his
own Establishment Clause rights.
b. The court of appeals further held that Section 2(c)
injures Doe #1 by sending a “message” that condemns
Islam. App. 29a, 32a. That reframing fares no better,
and it creates a circuit conflict.
i. This Court has “ma[de] clear” that “the stigmatizing injury often caused by racial [or other invidious]
discrimination * * * accords a basis for standing only
to ‘those persons who are personally denied equal treatment’ by the challenged discriminatory conduct.” Allen
v. Wright, 468 U.S. 737, 755 (1984) (citation omitted). The
Court has applied that rule to Establishment Clause
claims: regardless of “the intensity” of a plaintiff ’s feelings of aggrievement, “the psychological consequence
presumably produced by observation of conduct with
which one disagrees” is not the type of “personal
Although McGowan held that an Establishment Clause challenge can be based on economic injuries in certain circumstances,
that holding is inapposite because the challengers there were
“direct[ly]” subjected to (indeed, prosecuted under) a Sunday-closing
law, which regulated their own conduct and infringed their own freedom from religious compulsion. See 366 U.S. at 422, 430-431.
Respondents, in contrast, are not directly subject to the Order’s suspension, which applies only to certain aliens abroad.
8
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injury” that supports standing to sue, “even though the
disagreement is phrased in [Establishment Clause]
terms.” Valley Forge Christian Coll. v. Americans
United for Separation of Church & State, Inc., 454 U.S.
464, 485-486 (1982).
To be sure, a plaintiff may suffer a “spiritual” injury
from the violation of his own Establishment Clause
rights where he himself has been “subjected to unwelcome religious exercises” or “forced to assume special
burdens to avoid them.” Valley Forge, 454 U.S. at 486
n.22. But that principle is inapposite here. In the cases
the court of appeals cited, App. 29a-31a & n.10, the
plaintiffs were personally exposed to (1) an official
statement or practice that explicitly addressed religion
and (2) that was directed toward them by their own local
or state government. 9
Neither element is present here. Section 2(c) does
not expose respondents to a religious message; it says
nothing about religion. And Section 2(c) is not directly
targeted at respondents; it applies only to aliens
abroad. These differences foreclose Doe #1’s claim that
See Moss v. Spartanburg Cnty. Sch. Dist. Seven, 683 F.3d 599,
607 (4th Cir.) (public high-school student and parent had standing
to challenge school policy granting course credit for private religious education and was promoted to them in letter from parochial
school), cert. denied, 133 S. Ct. 623 (2012); Suhre v. Haywood
County, 131 F.3d 1083, 1084-1085 (4th Cir. 1997) (county resident
had standing to challenge Ten Commandments display in courtroom
of county courthouse); Catholic League for Religious & Civil Rights
v. City & County of San Francisco, 624 F.3d 1043, 1047, 1052-1053
(9th Cir. 2010) (en banc) (city residents had standing to challenge
city resolution condemning certain actions and beliefs of Catholic
Church), cert. denied, 563 U.S. 974 (2011); Awad v. Ziriax, 670 F.3d
1111, 1117-1118, 1122-1123 (10th Cir. 2012) (state resident could
challenge state constitutional amendment presented to voters forbidding state courts from considering “Sharia Law”).
9
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Section 2(c) violates his own Establishment Clause
rights. The court of appeals tried to sidestep this problem by asserting that, in addressing justiciability, it had
to “assume the merits” of Doe #1’s argument that the
Order “sends a sufficiently religious message such that
it violates the Establishment Clause.” App. 30a n.9. But
regardless of whether Section 2(c) sends a message,
Valley Forge’s rule required the court to determine
whether (not merely assume that) the message is
directed to Doe #1 in a way that causes him cognizable
injury. The lesson of this Court’s cases is that, when the
message flows from allegedly discriminatory conduct
aimed at others, only those targets of the conduct may
sue.
ii. The court of appeals’ holding that Doe #1 may sue
based on an alleged “message of religious condemnation,” App. 32a, conflicts with In re Navy Chaplaincy,
534 F.3d 756 (D.C. Cir. 2008) (Kavanaugh, J.), cert.
denied, 556 U.S. 1167 (2009). As the D.C. Circuit
explained, it would “eviscerate well-settled standing limitations” to allow a putative Establishment Clause plaintiff to “re-characterize[]” an abstract injury flowing from
“government action” directed against others as a personal injury from “a governmental message [concerning]
religion” directed at the plaintiff. Id. at 764. If that were
permissible, the D.C. Circuit noted, the challengers in
Valley Forge and other cases “could have obtained standing to sue simply by targeting not the government’s
action, but rather the government’s alleged ‘message’ of
religious preference communicated through that action.”
Ibid. The D.C. Circuit therefore held that the plaintiffs
(Protestant chaplains in the Navy) could not challenge
alleged discrimination against others (different
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Protestant chaplains) by claiming that it conveyed a proCatholic message to them. Id. at 762-765.
The court of appeals attempted to distinguish Valley
Forge and Navy Chaplaincy on the ground that “Doe #1
is directly affected by the government action—both its
message and its impact on his family.” App. 32a n.11.
But the abstract “message” he alleges could be asserted
by any Muslim in the country—indeed, perhaps by anyone offended by Section 2(c)’s perceived message. And
as explained above, the Order’s only effect particular to
Doe #1—the speculative delay in the entry of his wife—
does not stem from his religion or any violation of his own
Establishment Clause rights.
B. Section 2(c) Does Not Violate The Establishment Clause

On the merits, the President’s national-security determination provides a “facially legitimate and bona fide
reason” for Section 2(c)’s temporary suspension on entry.
Mandel, 408 U.S. at 770. The court of appeals arrived at
a contrary conclusion by disregarding Mandel ’s deferential standard and looking instead to domestic Establishment Clause decisions. Even under its unprecedented approach, the court should have upheld Section
2(c). This Court’s decisions and respect for a coordinate
branch forbid invalidating religion-neutral government
action not because of what it says or does, but because of
what supposedly motivated the President (and his advisors) in issuing it.
1. Section 2(c) is constitutional under Mandel and Din

a. The court of appeals acknowledged that Doe #1’s
Establishment Clause challenge to the exclusion of
aliens abroad is governed by Mandel, App. 38a, which
the court and other circuits have “equated” with
“rational basis review,” App. 40a n.14 (collecting cases).
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There, the Executive denied admission to a Belgian journalist, Ernest Mandel, who wished to speak on communism. 408 U.S. at 756-759. Because the Attorney
General gave “a facially legitimate and bona fide reason”
for Mandel’s exclusion—Mandel had violated the conditions of previous visas—“courts will neither look behind
the exercise of that discretion, nor test it by balancing
its justification against the” asserted constitutional
rights of U.S. citizens. Id. at 770. That deferential
standard reflects the Constitution’s allocation of power
over the admission of aliens, which is “to be exercised
exclusively by the political branches.” Id. at 765 (citation omitted); see Fiallo, 430 U.S. at 792-796 (applying
Mandel ’s test to equal-protection challenge to statute
governing admission of aliens).
Mandel compels rejecting Doe #1’s constitutional
challenge. The court of appeals accepted that Section
2(c)’s entry suspension rests on a facially legitimate
reason: protecting national security. App. 43a. And the
Order supplies a bona fide factual basis for that reason:
Section 1(d) explains that Congress or the Executive
previously designated the six listed countries as presenting terrorism-related concerns that “diminish[] the
foreign government’s willingness or ability to share or
validate important information about” its nationals.
App. 292a-293a. Section 1(e) then details, country by
country, why each poses “heightened risks.” App. 293a295a. Neither Doe #1 nor the court of appeals contested these facts. On that factual basis, Sections 1(f )
and 2(c) set forth the President’s judgment that a temporary pause in entry is needed to “prevent infiltration
by foreign terrorists” and “reduce investigative bur-
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dens” while a review of the Nation’s screening and vetting procedures is ongoing. App. 298a-299a; see App.
295a-296a. The Order readily satisfies Mandel ’s test.
That test has particular force here for two reasons.
First, courts are generally “ill equipped to determine
the[] authenticity and utterly unable to assess the[]
adequacy” of the Executive’s “reasons for deeming
nationals of a particular country a special threat.” Reno
v. American-Arab Anti-Discrim. Comm., 525 U.S. 471,
491 (1999). Second, Congress conferred on the President
express authority to suspend the entry of “any class of
aliens * * * for such period as he shall deem necessary”
“[w]henever [he] finds” that their entry “would be detrimental to the interests of the United States.” 8 U.S.C.
1182(f ). Congress’s expansive grant of authority means
that the President’s power “is at its maximum, for it
includes all that he possesses in his own right plus all that
Congress can delegate.” Zivotofsky ex rel. Zivotofsky v.
Kerry, 135 S. Ct. 2076, 2083-2084 (2015) (citation omitted).
The court of appeals, however, failed to accord the
deference to the Executive that Mandel requires. It
noted that the political branches’ decisions in the immigration context are still “subject to important constitutional limitations.” App. 40a-41a (citation omitted). But
Mandel establishes how those limitations apply with
respect to the exclusion of aliens abroad. 10 The court
then treated Mandel’s “bona fide” requirement as a
Mandel’s substantive standard applies to challenges to decisions
to deny visas to aliens seeking entry. It does not govern every issue
concerning immigration—such as post-removal detention, Zadvydas
v. Davis, 533 U.S. 678 (2001), or the procedure for exercising legislative power over the suspension of deportation of aliens present in the
United States, INS v. Chadha, 462 U.S. 919 (1983).
10
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license to ensure that the government’s stated reason
was given “in good faith.” App. 42a. Courts indeed can
ensure that the stated reason bears a rational relationship to the government’s action—i.e., that the reason is
facially bona fide as well as legitimate. But Mandel
explicitly held that the “bona fide” analysis does not
permit “look[ing] behind” the government’s stated reason. 408 U.S. at 770. And the Court declined Justice
Marshall’s invitation in dissent to take “[e]ven the briefest peek behind the Attorney General’s reason for
refusing a waiver.” Id. at 778. The court of appeals’
approach cannot be squared with what Mandel said or
what it did.
b. The court of appeals based its approach on a misreading of Justice Kennedy’s concurrence in Din. App.
42a-45a. There, a U.S. citizen claimed that she had a
due-process right to receive a more extensive explanation for a consular officer’s denial of a visa to her husband. 135 S. Ct. at 2131 (opinion of Scalia, J.). In
rejecting that claim, Justice Kennedy ( joined by Justice
Alito) observed that the government’s citation of a statutory ground of inadmissibility involving terrorism
“indicates it relied upon a bona fide factual basis for
denying [the] visa.” Id. at 2140 (emphasis added). He
noted that the citizen admitted that her husband
“worked for the Taliban government,” which “provide[d]
at least a facial connection to terrorist activity.” Id. at
2141 (emphasis added). Justice Kennedy concluded that,
“[a]bsent an affirmative showing of bad faith on the part
of the consular officer who denied [the] visa—which [the
citizen] ha[d] not plausibly alleged with sufficient
particularity—Mandel instructs [courts] not to ‘look
behind’ the Government’s exclusion of [the husband] for
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additional factual details beyond what its express reliance on [the statute] encompassed.” Ibid.
That statement cannot plausibly be read as approving a wide-ranging search for pretext in reviewing consular officers’ decisions, let alone action by the President. Rather, Justice Kennedy posited a far narrower
scenario: the statutory ground of inadmissibility in
8 U.S.C. 1182(a)(3)(B) “specifies discrete factual predicates.” 135 S. Ct. at 2141. Ordinarily, a citation of the
statute alone will suffice to indicate that those predicates have been found; but in an extreme case, where a
citizen plausibly alleges with particularity that a consular officer had no “bona fide factual basis” for determining that an applicant has ties to terrorism, due process
may entitle the citizen to “additional factual details”
about the basis of the consular officer’s decision (provided
the information is not classified). Id. at 2140, 2141.
That type of inquiry is inapposite here for two independent reasons. First, the statute that authorizes the
President’s suspension does not specify any particular
factual predicates: the President need only determine
that, in his judgment, entry “would be detrimental to
the interests of the United States.” 8 U.S.C. 1182(f ).
Second, the court of appeals did not question that the
terrorism-related grounds set forth in the Order provide an adequate factual basis for Section 2(c)’s temporary suspension, even though the court sought to minimize the relative weight of that basis in finding that
national security was not the primary purpose. See
App. 53a-55a. Nothing in Mandel or Din permitted
looking behind the President’s determination, notwithstanding its factual basis, in a search for a contrary subjective motivation.
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After reading Din to authorize an inquiry into the
President’s motives, the court of appeals then relied on
domestic Establishment Clause precedent as further
justification for setting aside Section 2(c). App. 45a-46a.
That unprecedented approach is deeply flawed. First,
it defeats Mandel ’s central point that the exclusion of
aliens abroad, over which the political branches have
plenary authority, calls for especially deferential review.
408 U.S. at 770. Second, domestic case law—involving
local religious displays, subsidies for religious schools,
and the like—has no sensible application to the President’s foreign-policy, national-security, and immigration
judgments. The “unreasoned assumption that courts
should simply plop Establishment Clause cases from the
domestic context over to the foreign affairs context
ignores the realities of our world.” Washington Bybee
Dissent 8 n.6. This Court should reject such “intrusion
of the judicial power into foreign affairs” committed to
the political branches. Washington Kozinski Dissent 3 n.2.
Moreover, the court of appeals did not need to reach
any of this. Even if Din could fairly be read to allow a
bad-faith inquiry that turns on a consular officer’s subjective motive, and even assuming such an inquiry
would apply in the same way to a national-security
directive of the President, it would at least require the
clearest affirmative showing of bad faith by the President and Cabinet officials. Doe #1 has not remotely
cleared that high bar. To the contrary, the President’s
actions in response to concerns raised by courts regarding the January Order demonstrate good faith. For
instance, as the Order explains, the January Order had
two provisions aimed at aiding victims of religious persecution. App. 291a-292a (§ 1(b)(iv)). The President
removed them to make clear that national security, not
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religion, is the Order’s focus. That response to courts’
concerns is the opposite of bad faith.
2. Section 2(c) is constitutional
Establishment Clause precedent

under

domestic

After rejecting Mandel’s deferential standard of
review, the court of appeals held the Order likely unconstitutional by reaching back in time to campaign statements long before development of the Order. That was
impermissible under any legal standard. Section 2(c) is
not a so-called “Muslim ban,” and campaign comments
cannot change that basic fact.
a. Even in the domestic setting, in deciding whether
official action has an improper religious purpose, courts
look to “the text, legislative history, and implementation
of the statute,” and do not engage in “judicial psychoanalysis of a drafter’s heart of hearts.” McCreary
County v. ACLU of Ky., 545 U.S. 844, 862 (2005) (emphasis added) (citation omitted). Searching for purpose outside the operative terms of governmental action makes
no sense in the Establishment Clause context, because it
is only an “official objective” of favoring or disfavoring
religion gleaned from “readily discoverable fact” that implicates the Clause. Ibid. Here, Section 2(c)’s text does
not refer to or draw any distinction based on religion.
And the suspension’s “operation,” Church of the Lukumi
Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 535
(1993) (Lukumi), confirms that it is religion-neutral: it
applies to six countries based on national-security risk,
and it applies to certain nationals of those countries without regard to their religion.
The court of appeals held, however, that statements by
the President—nearly all before assuming office, while
still a private citizen and political candidate—and informal remarks of his aides imply that the entry suspension
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is intended to target Muslims. App. 48a-51a. In the
court’s view, those statements “are the exact type of ‘readily discoverable fact[s]’ ” courts “use in determining a government action’s primary purpose.” App. 51a (quoting
McCreary, 545 U.S. at 862) (brackets in original). Of
course it is readily discoverable that the statements
occurred, but the questions are what candidate Trump
and his aides meant by them—and whether that meaning
should have any import for the President’s later official
action. Resolving the former would require precisely the
type of “judicial psychoanalysis” that McCreary forecloses. 545 U.S. at 862. As for the latter, to the government’s knowledge, the decision below is the first to hold
that a provision of federal law—neutral on its face and in
operation—violates the Establishment Clause based on
speculation about its drafters’ supposedly illicit purpose.
Certainly this Court has never done so. McCreary
involved a display of the Ten Commandments, 545 U.S.
at 850, which are explicitly religious speech. The Court
held that the final display’s “purpose * * * need[ed]
to be understood in light of context,” and the context of
the counties’ prior official actions made their objective
clear. Id. at 874. The Court’s analysis centered on the
text of the county resolutions authorizing the displays,
objective features of those displays, and materials that
government actors deliberately made part of the official
record—such as statements by the county executive’s
pastor at the display’s official unveiling. Id. at 868-874.
The other cases the court of appeals invoked also did
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not depend on anything like the campaign statements at
issue here. 11
b. Even if a court may look beyond a law’s text and
operation, it should not consider campaign-trail comments. Here, virtually all of the President’s statements
on which the court of appeals relied were made before
he assumed office, see App. 10a-13a, 48a-50a—before
he took the prescribed oath to “preserve, protect and
defend the Constitution,” U.S. Const. Art. II, § 1, Cl. 8,
and formed a new Administration, including Cabinetlevel officials who recommended adopting the Order.
Taking that oath marks a profound transition from private life to the Nation’s highest public office, and manifests the singular responsibility and independent
authority to protect the welfare of the Nation that the
Constitution reposes in the President.
Moreover, “[b]ecause of their nature, campaign statements are unbounded resources by which to find intent
of various kinds.” App. 169a (Niemeyer, J., dissenting).
“They are often short-hand for larger ideas” and “are
explained, modified, retracted, and amplified as they are
repeated and as new circumstances and arguments
arise.” Ibid. They often are made without the benefit of
advice from an as-yet-unformed Administration. And
they cannot bind elected officials who later conclude that
a different course is warranted. See Republican Party
In Board of Education of Kiryas Joel Village School District v.
Grumet, 512 U.S. 687 (1994), it was “undisputed” that the legislature knew when it created a special school district that its boundaries were drawn specifically to include only members of one religious sect. Id. at 699 (opinion of Souter, J.); id. at 729 (Kennedy, J.,
concurring in the judgment) (law constituted “explicit religious gerrymandering”). Likewise, Lukumi held that the local ordinances’
“text” and “operation” showed that they were a “religious gerrymander.” 508 U.S. at 535 (citation omitted).
11
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of Minn. v. White, 536 U.S. 765, 780 (2002); Washington
Kozinski Dissent 4-5.
Here, for example, the court of appeals relied on statements as early as December 2015 (more than 13 months
before the inauguration) referring to immigration by
“Muslims.” App. 49a (citation omitted). But as the court
noted, months later, candidate Trump advocated restrictions based on “territory,” and specifically “nation[s]
that ha[ve] been compromised by terrorism.” App. 50a
(citation omitted). And after taking the oath of office,
forming an Administration, and consulting with Members
of his newly formed Cabinet, the President adopted an
Order that follows a territory-based approach and limits
entry of nationals from six countries that sponsor or shelter terrorism. The debate over the meaning of the President’s statements only highlights the dangers in “opening the door” to campaign comments. App. 170a
(Niemeyer, J., dissenting). To the extent courts consider such comments at all, the “presumption of regularity” that attaches to all federal officials’ actions, United
States v. Chemical Found., Inc., 272 U.S. 1, 14 (1926),
magnified here by respect for a coordinate branch, counsels resolving uncertainty in favor of, not against, the
validity of official Executive action.
Allowing consideration of campaign statements also
“has no rational limit,” raising questions about whether
courts may consider “statements from a previous campaign, or from a previous business conference, or from
college.” App. 170a (Niemeyer, J., dissenting). The
majority did not deny that its approach might permit
considering an official’s “college essay,” asserting only
that such far-removed statements would “rarely” be
“reveal[ing].” App. 61a. That ad hoc approach promises
to “mire [courts] in a swamp of unworkable litigation,”
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with no principled rules governing how to assess particular past statements made before a candidate assumes
office. Washington Kozinski Dissent 5. And it threatens to “chill campaign speech,” to which “our most basic
free speech principles have their fullest and most
urgent application.” Ibid. (citation and internal quotation marks omitted).
c. Excluding campaign statements from the analysis
confirms that the decision below is incorrect. The few
post-inauguration remarks by the President and aides
do not demonstrate an impermissible purpose. The
court of appeals cited statements by the President and
aides made between the January Order and the
Order—describing the Order as pursuing “the same
basic policy outcome,” reflecting the same “principles,”
or a “watered down version” of the January Order. App.
50a, 51a (citations omitted). But as the Order explains,
both Orders aimed at the same national-security objective: facilitating a review of existing screening and vetting
procedures. App. 289a-298a (§ 1(b)-(i)). The Order pursues that objective through substantially revised provisions; the differences are clear on the Order’s face.
The court of appeals held that a passing remark by
the President when signing the January Order signals an
improper motive. After reading its title—“Protecting
the Nation From Foreign Terrorist Entry Into the
United States,” App. 277a—he stated, “[w]e all know
what that means.” App. 50a (citation omitted). Minutes
earlier, in the presence of the newly sworn-in Secretary
of Defense, the President had said, “I am establishing
new vetting measures to keep radical Islamic terrorists
out of the United States of America * * * . We want to
ensure that we are not admitting into our country the
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very threats our soldiers are fighting overseas.” 12 In
context, the President’s passing remark is reasonably
understood to refer to terrorist groups like ISIL and al
Qaeda, not all Muslims. It is at least ambiguous, and the
court erred in setting aside an Executive Order based on
an offhand, six-word comment.
C. The Global Injunction Against Section 2(c) Is Vastly
Overbroad

Constitutional and equitable principles require that
injunctive relief be limited to redressing a plaintiff ’s own
cognizable injuries. Under Article III, “[t]he remedy”
sought must “be limited to the inadequacy that produced
the injury in fact that the plaintiff has established.”
Lewis v. Casey, 518 U.S. 343, 357 (1996). “The actualinjury requirement would hardly serve [its] purpose
* * * of preventing courts from undertaking tasks
assigned to the political branches[,] if once a plaintiff
demonstrated harm from one particular inadequacy in
government administration, the court were authorized to
remedy all inadequacies in that administration.” Ibid.;
see City of Los Angeles v. Lyons, 461 U.S. 95, 101-102
(1983). Equitable principles independently require that
injunctions be no broader than “necessary to provide
complete relief to the plaintiffs.” Madsen v. Women’s
Health Ctr., Inc., 512 U.S. 753, 765 (1994) (citation omitted).
The court of appeals held that one respondent,
Doe #1, has standing to challenge Section 2(c). See p. 10,
supra. Narrowing the injunction to bar application of
Section 2(c) to Doe #1’s wife would have prevented any

Dan Merica, Trump Signs Executive Order to Keep Out ‘Radical
Islamic Terrorists,’ CNN.com (Jan. 30, 2017), https://goo.gl/dMZEvO.
12
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delay in her entry. Yet the court upheld a global injunction barring enforcement of Section 2(c) as to any
national of the six countries. App. 71a-73a. It reasoned
that, because Section 2(c) supposedly sends a message of
condemnation to Muslims, the provision had to be
enjoined worldwide—lest any application communicate
that message to Doe #1. App. 29a-31a. That reasoning
places in stark relief how respondents’ “condemnation”
theory (App. 32a) would eviscerate limitations on both
standing and equitable relief. By recharacterizing Section 2(c) as government speech directed at U.S. citizens,
rather than government conduct directed at aliens
abroad, any U.S. citizen apparently could obtain a global
injunction against Section 2(c)—or any other allegedly
discriminatory immigration law—to silence the supposed message. That result plainly warrants review.
None of the court of appeals’ other justifications withstands scrutiny. It stated that respondents “are dispersed
throughout the United States,” App. 72a, but it did not
conclude that any res-pondent besides Doe #1 has standing. The court also noted that “Congress has made clear
that the immigration laws of the United States should be
enforced vigorously and uniformly.” Ibid. (citation,
emphasis, and internal quotation marks omitted). That is
a curious rationale for preventing enforcement of Section
2(c). Proper respect for uniform enforcement and for a
coordinate branch require leaving Section 2(c) in place,
with an individualized exception, if necessary, for Doe #1
and his wife. The Order’s express severability clause
compels the same conclusion. 13 Such tailored relief would
App. 312a (§ 15(a)) (If “the application of any provision [of the
Order] to any person or circumstance[] is held to be invalid, * * *
the application of [the Order’s] other provisions to any other persons or circumstances shall not be affected.”).
13
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have posed far less interference with federal policy than
enjoining the President’s directive wholesale based on
alleged injuries to one individual.
II. THE DECISION BELOW IS IN NEED OF REVIEW

The court of appeals, convening en banc sua sponte,
upheld a global injunction against a formal nationalsecurity directive of the President, acting at the core of
his constitutional and statutory authority. This Court
often grants review to address interference with Executive Branch conduct implicating significant “national
security concerns,” Department of the Navy v. Egan,
484 U.S. 518, 520 (1988); see Winter v. Natural Res. Def.
Council, Inc., 555 U.S. 7, 12 (2008), or the scope of “federal power” over “the law of immigration and alien status,”
Arizona v. United States, 132 S. Ct. 2492, 2498 (2012). This
case involves both. In addition, as explained in the government’s accompanying stay application (at 20-22),
the injunction interferes with the President’s “unique
responsibility” to conduct the Nation’s foreign affairs,
Sale v. Haitian Ctrs. Council, Inc., 509 U.S. 155, 188
(1993), and threatens to undermine the Executive in
interacting with other nations.
In declaring the Order unconstitutional, the decision
below addressed important questions of justiciability,
constitutional interpretation, and the scope of injunctive relief. And the stakes are indisputably high: the
court of appeals concluded that the President acted in
bad faith with religious animus when, after consulting
with three Members of his Cabinet, he placed a brief
pause on entry from six countries that present heightened risks of terrorism. The court’s decision creates
uncertainty about the President’s authority to meet
those threats as the Constitution and Acts of Congress
empower and obligate him to do. Given the ruling’s lack
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of any limiting principle, courts, the public, and other
governments may view it as casting a shadow over virtually any action the President takes concerning the six
countries covered by Section 2(c), and perhaps other
nations. The Court should grant review to restore clarity regarding the President’s ability to discharge his constitutional duty.
* * * * *
This Order has been the subject of passionate political
debate. But whatever one’s views, the precedent set by
this case for the judiciary’s proper role in reviewing
the President’s national-security and immigration
authority will transcend this debate, this Order, and this
constitutional moment. Precisely in cases that spark
such intense feelings, it is all the more critical to adhere
to foundational legal rules. The decision below departs
from those rules, and calls into question the Executive
and his authority in a way that warrants this Court’s
review.
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CONCLUSION

The petition for a writ of certiorari should be granted.
Respectfully submitted.
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IN THE SUPREME COURT OF THE UNITED STATES
_______________

No. A-_______
DONALD J. TRUMP, ET AL., APPLICANTS
v.
INTERNATIONAL REFUGEE ASSISTANCE PROJECT,
A PROJECT OF THE URBAN JUSTICE CENTER, INC.,
ON BEHALF OF ITSELF AND ITS CLIENTS, ET AL.
_______________

APPLICATION FOR STAY
PENDING DISPOSITION OF A PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT
AND FOR EXPEDITED BRIEFING AND CONSIDERATION
_______________
Pursuant to this Court’s Rule 23 and 28 U.S.C. 1651 and
2101(f), the Acting Solicitor General, on behalf of applicants
President Donald J. Trump, et al., respectfully applies for a stay
of the preliminary injunction affirmed in principal part by the
United States Court of Appeals for the Fourth Circuit on May 25,
2017, pending the disposition of the government’s petition for a
writ of certiorari filed today (see Addendum), and, if review is
granted, pending the Court’s ultimate decision on the merits.
The Constitution and Acts of Congress confer on the President
broad authority to prevent aliens abroad from entering this country
when he deems it to be in the Nation’s interest.

Exercising that

authority, and after consulting with the Secretaries of Homeland
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Security and State and the Attorney General, the President issued
Executive Order No. 13,780, 82 Fed. Reg. 13,209 (Mar. 9, 2017)
(Order). Section 2(c) of that Order suspends for 90 days the entry
of foreign nationals from six countries (Iran, Libya, Somalia,
Sudan, Syria, and Yemen), subject to case-by-case waivers.
President chose those countries for two reasons:

The

Congress and the

Executive had previously identified them as presenting heightened
terrorism-related risks, and the President made the nationalsecurity judgment that conditions in those countries may render
them unable or unwilling to provide our government with information
needed to detect possible threats.
On

the

basis

of

alleged

injury

to

a

single

individual

plaintiff (respondent John Doe #1), the divided en banc court of
appeals affirmed a global injunction against implementation of
Section 2(c).

The en banc majority did not dispute that the

President acted at the height of his powers in placing a temporary
pause on entry by nationals from certain countries.
with

the

Executive’s

constitutional

authority

over

Consistent
national

security and foreign affairs, Sections 1182(f) and 1185(a) of
Title 8 of the United States Code authorize the President to
suspend or restrict the entry of any class of aliens when he deems
it in the national interest.

The en banc majority also did not

dispute that the President had set forth a sufficient factual basis
for invoking those provisions, nor that Section 2(c) is facially
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neutral with respect to religion and does not operate on the basis
of religion.

The Order’s temporary pause applies to nationals of

the listed countries without regard to religion.
The en banc majority instead held that the “stated national
security interest” of the President and Members of his Cabinet
“was

provided

purpose.”

in

bad

faith,

as

a

pretext

for

its

religious

See Addendum, Pet. App. (App.) 45a (emphases added).

The majority reached that remarkable conclusion by looking behind
the President’s facially legitimate justification contrary to
Kleindienst v. Mandel, 408 U.S. 753 (1972); applying instead the
purpose prong of Lemon v. Kurtzman, 403 U.S. 602 (1971); surveying
pre- and post-inauguration statements by Donald Trump and his
advisors

that

ranged

from

December

2015

to

March

2017;

and

determining on the basis of those statements that what “motivated”
the Order was “President Trump’s desire to exclude Muslims from
the United States.”

App. 51a; see App. 48a-52a.

All of the relevant factors strongly support a stay of that
extraordinary injunction.

See Maryland v. King, 133 S. Ct. 1, 2

(2012) (Roberts, C.J., in chambers) (listing factors).

First,

there is a reasonable probability that the Court will grant
certiorari. The decision below globally enjoins a formal nationalsecurity determination by the President of the United States, on
the basis that he -- and, by implication, the Cabinet-level
officials who recommended this measure -- acted in bad faith.
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Second, there is more than a fair prospect that the Court will
vacate the injunction. As explained more fully in the accompanying
petition, Doe #1’s constitutional claim is neither justiciable nor
meritorious.

Third, preventing the Executive from effectuating

his national-security judgment will continue to cause irreparable
harm to the government and the public interest.

At a minimum, the

injunction -- which bars enforcement of Section 2(c) as to all
persons worldwide -- should be stayed to the extent that it goes
beyond addressing the wife of Doe #1, the sole plaintiff whom the
court of appeals found to have standing.

The government also

respectfully requests expedited briefing on and consideration of
its petition for a writ of certiorari.1
STATEMENT
1.

The Immigration and Nationality Act (INA), 8 U.S.C. 1101

et seq., governs admission of aliens into the United States.
1

Rule 23.3 of this Court provides that, “[e]xcept in the most
extraordinary circumstances, an application for a stay will not be
entertained unless the relief requested was first sought” in the
court below. Here, the government does not seek a stay of the
court of appeals’ judgment; rather, it seeks a stay of the district
court’s injunction. It sought such a stay from both of the lower
courts. The court of appeals denied the government’s request for
a stay pending appeal as moot when it affirmed the preliminary
injunction. Renewing a request in the court of appeals for a stay
pending disposition of the government’s certiorari petition would
be futile, because the en banc court has now rendered a decision
holding that respondents’ claims are likely to succeed on the
merits and that the balance of harms and equities tips in favor of
respondents. It is therefore appropriate for this Court to grant
relief under Rule 23.3, especially in light of timing concerns and
the
government’s
request
for
expedited
briefing
on
and
consideration of its petition for a writ of certiorari.
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Admission normally requires a valid visa or other valid travel
document.
1203.

See 8 U.S.C. 1181, 1182(a)(7)(A)(i) and (B)(i)(II),

The process of applying for a visa typically includes an

in-person interview and results in a decision by a State Department
consular officer.
42.62.

8 U.S.C. 1201(a)(1), 1202(h), 1204; 22 C.F.R.

Although a visa often is necessary for admission, it does

not guarantee admission; the alien still must be found admissible
upon arriving at a port of entry.
Congress

also

created

a

8 U.S.C. 1201(h), 1225(a).
Visa

Waiver

Program

allowing

nationals of certain countries to seek temporary admission without
a visa.

8 U.S.C. 1182(a)(7)(B)(iv); 8 U.S.C. 1187 (2012 & Supp.

III 2015).

In 2015, Congress excluded from travel under that

Program aliens who are dual nationals of or recent visitors to
Iraq or Syria -- where “[t]he Islamic State of Iraq and the Levant
* * *

maintain[s] a formidable force” -- and nationals of and

recent visitors to countries designated by the Secretary of State
as state sponsors of terrorism (Iran, Sudan, and Syria).2

Congress

authorized the Department of Homeland Security (DHS) to designate
additional countries of concern, considering whether a country is
a

“safe

haven

for

terrorists,”

“whether

a

foreign

terrorist

organization has a significant presence” in it, and “whether the
presence

2

of

an

alien

in

the

country

* * *

increases

the

U.S. Dep’t of State, Country Reports on Terrorism 2015, at
6, 299-302 (June 2016), https://goo.gl/40GmOS; see 8 U.S.C.
1187(a)(12)(A)(i) and (ii) (Supp. III 2015).
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likelihood that the alien is a credible threat to” U.S. national
security.

8 U.S.C. 1187(a)(12)(D)(i) and (ii) (Supp. III 2015).

Applying those criteria, in 2016, DHS excluded recent visitors to
Libya, Somalia, and Yemen from travel under the Program.3
Separately, the U.S. Refugee Admissions Program (Refugee
Program) allows aliens who fear persecution on account of race,
religion, nationality, or certain other grounds to seek admission.
8 U.S.C. 1101(a)(42), 1157.

Refugees are screened for eligibility

and admissibility abroad; if approved, they may be admitted without
a visa.

8 U.S.C. 1157(c)(1), 1181(c).

Congress authorized the

President to determine the maximum number of refugees to be
admitted each fiscal year.

8 U.S.C. 1157(a)(2) and (3).

Congress also has accorded the Executive broad discretion to
suspend or restrict the entry of aliens. Section 1182(f) provides:
Whenever the President finds that the entry of any aliens
or of any class of aliens into the United States would be
detrimental to the interests of the United States, he may
* * * for such period as he shall deem necessary, suspend
the entry of all aliens or any class of aliens as immigrants
or nonimmigrants, or impose on the entry of aliens any
restrictions he may deem to be appropriate.
8 U.S.C. 1182(f).
broad

authority

Section 1185(a)(1) further grants the President
to

adopt

“reasonable

rules,

regulations,

and

orders” governing entry of aliens, “subject to such limitations
and exceptions as [he] may prescribe.”

3

8 U.S.C. 1185(a)(1).

DHS, DHS Announces Further Travel Restrictions for the Visa
Waiver Program (Feb. 18, 2016), https://goo.gl/OXTqb5.
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2.

On January 27, 2017, the President issued Executive

Order No. 13,769, 82 Fed. Reg. 8977 (Feb. 1, 2017) (January Order).
It directed the Secretaries of Homeland Security and State to
assess current screening procedures to determine whether they were
sufficient to detect individuals who were seeking to enter this
country to do it harm.

Id. § 3(a) and (b).

While that review was

ongoing, the January Order suspended for 90 days entry of foreign
nationals of the seven countries already identified as posing
heightened terrorism-related concerns in the context of the Visa
Waiver Program, subject to case-by-case exceptions.
and (g).

Id. § 3(c)

The January Order also directed a review of the Refugee

Program, and, pending that review, suspended entry under that
Program for 120 days, subject to case-by-case waivers. Id. § 5(a).
It also suspended admission of Syrian refugees indefinitely and
directed agencies to prioritize refugee claims of religion-based
persecution if the religion was “a minority religion in the
individual’s country of nationality.”

Id. § 5(b) and (c).

The January Order was challenged in multiple courts.
February

3,

2017,

a

district

court

in

Washington

On

enjoined

enforcement nationwide of the entry suspension and certain refugee
provisions.
Wash.).

Washington v. Trump, No. 17-141, 2017 WL 462040 (W.D.

On February 9, 2017, following accelerated briefing and

argument, a Ninth Circuit panel declined to stay that injunction
pending appeal.

Washington v. Trump, 847 F.3d 1151 (per curiam).
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While acknowledging that the injunction may have been “overbroad,”
the court declined to narrow it, concluding that “[t]he political
branches are far better equipped” to do so.
3.

Id. at 1166, 1167.

Responding to the Ninth Circuit’s decision, on March 6,

2017 -- in accordance with the recommendation of the Attorney
General and Secretary of Homeland Security -- the President issued
the current Order, with an effective date of March 16, 2017.4

The

Order revokes the January Order and replaces it with significantly
revised provisions that address the Ninth Circuit’s concerns.
Order § 13.

At issue here is Section 2(c) of the Order, which

temporarily suspends entry of nationals from six countries:

Iran,

Libya, Somalia, Sudan, Syria, and Yemen. The suspension’s explicit
purpose is to enable the President -- based on the recommendation
of the Secretary of Homeland Security, in consultation with the
Secretary of State and Director of National Intelligence -- to
assess

whether

current

screening

and

vetting

procedures

are

adequate to detect terrorists seeking to infiltrate the Nation.
Id. § 1(f).
terrorism,

Each of those countries “is a state sponsor of
has

been

significantly

compromised

by

terrorist

organizations, or contains active conflict zones,” which is why
Congress

and

the

§ 1(b)(i) and (d).

4

Executive

previously

designated

them.

Id.

The Order details the circumstances of each

Order § 14; Letter from Jefferson B. Sessions III, Att’y
Gen., & John Francis Kelly, Sec’y of Homeland Sec., to President
Donald J. Trump (Mar. 6, 2017), https://goo.gl/H69g8I.
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country that both give rise to “heightened risks” of terrorism and
also

“diminish[]”

ability

to

share

each
or

“foreign
validate

government’s
important

individuals” needed to screen them properly.

willingness

information

or

about

Id. § 1(d) and (e).5

The Order “suspend[s] for 90 days” the “entry into the United
States of nationals of” those six countries.

Order § 2(c).

Addressing concerns the Ninth Circuit raised, however, the Order
clarifies that the suspension applies only to aliens who (1) are
outside the United States on the Order’s effective date, (2) do
not have a valid visa on that date, and (3) did not have a valid
visa on the effective date of the January Order.

Id. § 3(a).

It

excludes other categories of aliens, some of which had concerned
the

Ninth

Circuit,

including

(among

others)

lawful

permanent

residents and foreign nationals admitted to or paroled into the
United States or granted asylum or refugee status.

Id. § 3(b).

After the completion of the review, the Order directs the Secretary
of Homeland Security, “in consultation with the Secretary of State
and the Attorney General,” to identify countries “recommended for
inclusion in a Presidential proclamation that would prohibit the
entry of appropriate categories of foreign nationals of countries

5

Although the January Order had extended the suspension to
Iraq, the Order omits Iraq from the suspension due to “the close
cooperative relationship between” the U.S. and Iraqi governments,
and the fact that, since the January Order, “the Iraqi government
has expressly undertaken steps” to supply information necessary to
help identify possible threats. Order § 1(g); see id. § 4.
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that have not provided the information requested until they do
so,” have an “adequate plan to do so,” or have “adequately shared
information through other means.”

Id. § 2(e).

The Order also contains a detailed provision permitting caseby-case waivers where denying entry “would cause undue hardship”
and “entry would not pose a threat to national security and would
be in the national interest.” Order § 3(c). It lists illustrative
circumstances for which waivers could be appropriate, including:


individuals who seek entry “to visit or reside with a close
family member (e.g., a spouse, child, or parent) who is a
[U.S.] citizen, lawful permanent resident, or alien
lawfully admitted on a valid nonimmigrant visa,” id.
§ 3(c)(iv);



individuals who were previously “admitted to the United
States for a continuous period of work, study, or other
long-term activity” but are currently outside the country
and seeking to reenter, id. § 3(c)(i); and



individuals who seek entry for “significant business or
professional obligations,” id. § 3(c)(iii).

Waivers can be requested, and will be acted on by a consular
officer, “as part of the visa issuance process,” or they may be
granted by the Commissioner of U.S. Customs and Border Protection
or his delegee.

Id. § 3(c).

Other provisions of the Order, not at issue here, suspend
decisions on applications and travel under the Refugee Program for
120 days, subject to case-by-case waivers, and limit the number of
refugees admitted under that Program.

Order § 6(a)-(c).

Unlike
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the January Order, the Order does not prioritize refugee claims by
victims of religious persecution.
4.

a.

organizations.

Respondents

are

six

individuals

and

three

The individual respondents are U.S. citizens or

lawful permanent residents who claim that the Order will prevent
or delay a foreign-national family member from entering the United
States, either on a visa or as a refugee.
252.

C.A. App. 213-214, 245-

Two organizations -- the International Refugee Assistance

Project (IRAP) and HIAS, Inc. -- principally provide services to
refugees in the resettlement process; they allege that the refugee
provisions in Section 6 of the Order will harm their ability to
provide services to refugees and in turn decrease their funding.
C.A. App. 210-212, 235-243.

The third, the Middle East Studies

Association of North America, Inc. (MESA), alleges that Section
2(c)’s entry suspension will prevent members abroad from traveling
to the United States for conferences, deter U.S. members from doing
work abroad, and prevent foreign scholars from attending its annual
meeting in the United States.

C.A. App. 213, 243-245.

After the new Order was issued, on March 10, 2017, respondents
filed their operative complaint in the United States District Court
for the District of Maryland and sought a preliminary and permanent
injunction barring the government from “enforcing any portion of
the [Order].”
2017).

C.A. App. 258; see D. Ct. Doc. 95, at 1 (Mar. 11,

As relevant here, they challenged Section 2(c)’s temporary
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suspension of entry both on statutory grounds -- claiming that it
violates the prohibition in 8 U.S.C. 1152(a)(1)(A) on granting a
“preference or priority” to or “discriminat[ing] against” any
person “in the issuance of an immigrant visa because of the
person’s
Clause.
b.

* * *

nationality” -- and under the Establishment

C.A. App. 255; see C.A. App. 254-258.
After expedited briefing and argument, the district

court enjoined Section 2(c), but not other challenged provisions.
App. 263a-264a; see App. 208a-261a.

The court held that three

individual respondents (Doe #1 and two others) have standing to
challenge Section 2(c) on statutory grounds, App. 222a-227a, but
are not likely to succeed on their “claim that [8 U.S.C.] 1152(a)
prevents the President from barring entry to the United States
pursuant to [8 U.S.C.] 1182(f), or the issuance of non-immigrant
visas, on the basis of nationality,” App. 238a.

The court held,

however, that to the extent implementation of the Order would
involve denying immigrant visas based on nationality, that would
likely violate Section 1152(a)(1)(A).
that

statutory

holding

could

not

App. 233a-238a.

provide

the

basis

Because
for

an

injunction barring Section 2(c)’s entry suspension, the court
proceeded to address respondents’ Establishment Clause claim.
The district court held that three respondents (Doe #1 and
two others) have standing to assert an Establishment Clause claim
and are likely to succeed on the merits.

App. 228a-230a, 239a-
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256a.

It declined to consider whether Section 2(c)’s national-

security rationale is a “facially legitimate and bona fide reason”
under Kleindienst v. Mandel, 408 U.S. 753, 770 (1972).
255a.

App. 254a-

Instead, it evaluated respondents’ claim under Lemon v.

Kurtzman,

403

U.S.

602

(1971).

App.

239a.

Although

it

acknowledged that the Order “is facially neutral in terms of
religion,” the court held -- based primarily on campaign statements
made by then-candidate Trump and presidential and campaign aides
-- that it was adopted for an improper “religious purpose” of
preventing Muslim immigration.
entered

a

preliminary

App. 247a; see App. 241a-247a.

injunction

barring

Section 2(c), and declined to grant a stay.
5.

any

enforcement

It
of

App. 262a-264a.

The government promptly appealed and sought a stay and

expedited briefing.

The government filed its opening brief and

stay motion on March 24, 2017 -- eight days after the injunction
was issued -- and requested that all briefing be completed by
April 5, 2017.

See Gov’t C.A. Mot. to Expedite Appeal 7.

The

court of appeals adopted a lengthier briefing schedule, see 3/23/17
Order; sua sponte ordered initial hearing en banc, see 4/10/17
Order; and heard argument on May 8, 2017, App. 1a.

On May 25,

2017, in a divided decision yielding eight opinions, the court of
appeals affirmed the injunction in principal part.

App. 1a-207a.

The court denied the government’s request for a stay pending
appeal.

App. 74a.
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a.
Clause

The majority addressed only respondents’ Establishment
claim,

explaining

that

the

district

court’s

“narrow

statutory ruling [was] not the basis for [its] broad preliminary
injunction.”

App. 21a.

The majority held that one respondent,

Doe #1, could raise the Establishment Clause claim.

App. 26a.

On

the merits, the court reasoned that, although the Order’s “stated
national security interest is, on its face, a valid reason for
Section 2(c)’s suspension of entry,” App. 43a, Mandel provides
only “the starting point” for the analysis, App. 38a.

Because, in

the majority’s view, Doe #1 had made “an affirmative showing of
bad

faith,”

legitimate

it

“look[ed]

justification”

behind”
and

the

applied

Clause precedent, including Lemon.

government’s
domestic

“ facially

Establishment

App. 42a, 45a (citation and

internal quotation marks omitted); see App. 41a-47a.

Relying

primarily on statements made by then-candidate Trump in 2015 and
2016, the majority held that the Order was “motivated” by a “desire
to exclude Muslims from the United States.”

App. 44a, 51a; see

App. 48a-52a.
The majority upheld the nationwide injunction except insofar
as it enjoined the “President himself.”

App. 73a; see App. 65a-

74a. It held that a violation of respondents’ Establishment Clause
rights

itself

“constitutes

irreparable

injury”

and

is

not

outweighed by harm to the government and the public interest. App.
66a (citation omitted); see App. 65a-71a.

The majority further
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held that categorical, nationwide relief is appropriate because
respondents “are dispersed throughout the United States,” the
immigration laws “should be enforced vigorously and uniformly,”
and “enjoining [Section 2(c)] only as to [respondents] would not
cure the constitutional deficiency.”

App. 72a, 73a (citation and

emphasis omitted).6
b.

Four judges filed concurring opinions.

App. 75a-145a.

Judge Traxler concurred in the judgment. App. 75a. Judges Keenan,
Thacker, and Wynn, each writing separately, agreed to varying
degrees with the majority’s Establishment Clause analysis and
opined that the Order also likely violated various provisions of
the INA.

App. 76a-145a.

c.

Judges Agee, Niemeyer, and Shedd filed dissents, and

each judge joined each dissent. App. 146a-207a. Judge Agee opined
that respondents’ Establishment Clause claim is not justiciable.
App. 191a-207a.

“[T]he imagined future denial of a visa to [Doe

#1’s] wife is simply too vague and speculative” to confer standing,
and Doe #1’s alleged “stigma” from the Order “is not a cognizable
injury” but “simply a subjective disagreement with a government
action.”

App.

197a-198a.

majority’s

Establishment

Judge

Clause

Niemeyer

analysis

opined

“plainly

that

the

violates”

Mandel, and its “extratextual search for evidence suggesting bad
6

Although the court of appeals correctly recognized that no
injunction could run against the “President himself,” App. 73a,
the President remains injured by the injunction because it prevents
the Executive Branch from carrying out his Order.
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faith” both “radically extends” this Court’s precedents and “has
no rational limit.”

App. 157a, 165a, 170a.

Judge Shedd opined

that the district court “totally failed to respect” the deference
due

to

the

Executive’s

national-security

judgments,

and

the

“shortcomings” in its “selectively negative interpretation of
political campaign statements made before the President swore his
oath of office” are “obvious.”
6.

App. 182a, 183a.

Meanwhile, litigation over the January Order and the

Order has continued in other courts.

In Washington, the Ninth

Circuit sua sponte denied reconsideration en banc of the denial of
a stay of an injunction against the January Order, over the dissent
of five judges, who issued three separate opinions. Amended Order,
Washington v. Trump, No. 17-35105 (Mar. 17, 2017).

Judge Bybee

concluded that Mandel provides the governing “test for judging
executive and congressional action [for] aliens who are outside
our borders and seeking admission.” Id., slip op. at 11 (Bybee,
J., dissenting from denial of reconsideration en banc) (Washington
Bybee Dissent).

Judge Kozinski concluded that using campaign and

other unofficial statements made outside the process of “crafting
an official policy” to establish “unconstitutional motives” is
improper,
result[s].”

unprecedented,

“unworkable,”

and

yields

“absurd

Id., slip op. at 5-6 (Kozinski, J., dissenting from

denial of reconsideration en banc) (Washington Kozinski Dissent).
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On March 15, 2017, a district court in Hawaii entered a
temporary restraining order against all of Sections 2 and 6 of the
Order -- including provisions that concern only internal and
diplomatic

activities

of

the

government,

Hawaii

v.

Trump,

No. 17-50, 2017 WL 1011673 (D. Haw.) -- which the court has since
converted
No. 17-50,

into
2017

a

preliminary

WL

1167383

injunction.

(D.

Haw.

Hawaii

Mar.

29,

v.

Trump,

2017).

That

injunction is pending appeal in the Ninth Circuit, Hawaii v. Trump,
No. 17-15589, which ordered expedited briefing on a stay and the
merits, and heard argument on May 15, 2017.
not yet ruled on the merits or the stay.

The Ninth Circuit has
To enable Section 2(c)

and the other provisions enjoined in Hawaii to take effect without
further delay and to eliminate any possibility that the injunction
in that case militates against a stay of this injunction, the
government is filing simultaneously in this Court a request for a
stay of the Hawaii injunction pending completion of the appeal in
the Ninth Circuit and any proceedings in this Court.
ARGUMENT
A stay pending the disposition of a petition for a writ of
certiorari

is

appropriate

if

there

is

“(1)

‘a

reasonable

probability’ that this Court will grant certiorari, (2) ‘a fair
prospect’ that the Court will then reverse the decision below,’
and (3) ‘a likelihood that irreparable harm will result from the
denial of a stay.’”

Maryland v. King, 133 S. Ct. 1, 2 (2012)
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(Roberts, C.J., in chambers) (brackets and citation omitted).
of those factors strongly support a stay here.

All

At a minimum, the

injunction -- which bars enforcement of Section 2(c) as to all
nationals of the listed countries -- is vastly overbroad and should
be stayed to the extent it goes beyond remedying any ripe and
irreparable injury to Doe #1’s own constitutional rights.

See

United States Dep’t of Def. v. Meinhold, 510 U.S. 939 (1993).
1.

a.

This Court is likely to grant review because this

case presents exceptionally important questions of federal law.
The en banc Fourth Circuit has upheld an injunction setting aside
an Executive Order issued by the President at the height of his
authority:
that

the Order was expressly authorized by Acts of Congress

“implement[]

an

inherent

“admissibility of aliens.”

executive

power”

regarding

United States ex rel. Knauff

the
v.

Shaughnessy, 338 U.S. 537, 542 (1950); see 8 U.S.C. 1182(f),
1185(a)(1); see also Washington Bybee Dissent 1-3.
President act[ed] pursuant to an express

* * *

Because “the

authorization of

Congress, his authority is at its maximum, for it includes all
that he possesses in his own right plus all that Congress can
delegate.”

Zivotofsky ex rel. Zivotofsky v. Kerry, 135 S. Ct.

2076, 2083-2084 (2015) (citation omitted).
This Court has granted certiorari to address interference
with Executive Branch determinations that are of “importance * * *
to national security concerns.”

Department of the Navy v. Egan,
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484 U.S. 518, 520 (1988); see Winter v. Natural Res. Def. Council,
Inc., 555 U.S. 7, 12 (2008).

It also has granted review of

“important questions” concerning interference with “federal power”
over “the law of immigration and alien status.”

Arizona v. United

States, 132 S. Ct. 2492, 2498 (2012); see United States v. Texas,
136 S. Ct. 2271 (2016) (per curiam).

And it has granted review to

address interference with presidential power, even in “one-of-akind case[s].”

Clinton v. Jones, 520 U.S. 681, 689 (1997); see

NLRB v. Noel Canning, 134 S. Ct. 2550, 2558 (2014); American Ins.
Ass’n v. Garamendi, 539 U.S. 396, 401 (2003).

All of those

considerations exist here and counsel strongly in favor of review.
The injunction barring enforcement of Section 2(c) undermines
the President’s constitutional and statutory power to protect
national security.

“[N]o governmental interest is more compelling

than the security of the Nation,” Haig v. Agee, 453 U.S. 280, 307
(1981), and “the Government’s interest in combatting terrorism is
an urgent objective of the highest order,” Holder v. Humanitarian
Law Project, 561 U.S. 1, 28 (2010) (HLP).

As the Order explains,

the President adopted Section 2(c) based on his judgment that a
temporary pause on entry of nationals from the six countries is
warranted to safeguard national security, given terrorism-related
conditions in those countries and the risk that their governments
may be unwilling or unable to provide information needed to vet
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their nationals for entry into the United States.

Order § 1(d)-

(f) and (h)-(i).
The

courts

below

openly

second-guessed

the

President’s

finding that those conditions and risks provided the basis for
Section 2(c)’s temporary pause.
has

made

clear,

however,

App. 53a-55a, 258a.

that

the

President’s

This Court

“[p]redictive

judgment” about specific national-security risks deserves the
greatest deference.
adopts

“a

Egan, 484 U.S. at 529.

preventive

measure

* * *

When the Executive
in

the

context

of

international affairs and national security,” it “is not required
to conclusively link all the pieces in the puzzle before [courts]
grant weight to its empirical conclusions.”

HLP, 561 U.S. at 35.

And although the President generally need not “disclose” his
“reasons for deeming nationals of a particular country a special
threat,” when he does so (as he did in Section 1(d)-(i) of the
Order), courts are “ill equipped to determine their authenticity
and utterly unable to assess their adequacy.”

Reno v. American-

Arab Anti-Discrim. Comm., 525 U.S. 471, 491 (1999) (AAADC).
b.

By attempting to delve into the President’s supposed

true motives for Section 2(c), the court of appeals also injected
itself into sensitive matters of foreign affairs and risked “what
[this] Court has called in another context ‘embarrassment of our
government abroad’ through ‘multifarious pronouncements by various
departments

on

one

question.’”

Sanchez-Espinoza

v.

Reagan,
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770 F.2d 202, 209 (D.C. Cir. 1985) (Scalia, J.) (quoting Baker v.
Carr, 369 U.S. 186, 217, 226 (1962)).

In his recent address to a

gathering of Middle East leaders in Saudi Arabia, the President
urged that the global fight against terrorism “is not a battle
between

different

faiths,

different

sects,

or

different

civilizations,” but one “between barbaric criminals who seek to
obliterate human life and decent people” of all religions who “want
to protect life.”7

Although the President decried “the murder of

innocent Muslims” by terrorist groups, and called for “tolerance
and respect

* * *

no matter [one’s] faith or ethnicity,” May 21

Speech, the court of appeals invalidated Section 2(c) as rooted in
“religious intolerance, animus, and discrimination,” App. 2a.

The

court’s pronouncement -- that the President of the United States
took official action based on animus toward one of the world’s
dominant religions, notwithstanding his own official statements to
the contrary -- plainly carries the potential to undermine the
Executive’s ability to conduct foreign relations for and protect
the security of the Nation.
c.

In carrying out those responsibilities, “the unbounded

nature of the [court of appeals’] new rule” threatens to place the
President in an “untenable position for future action.”
(Niemeyer, J., dissenting).

7

App. 171a

The President “will need to engage in

President Trump’s Full Speech from Saudi Arabia on Global
Terrorism, Wash. Post, May 21, 2017, https://goo.gl/viJRg2 (May 21
Speech).
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foreign policy regarding majority-Muslim nations, including those
designated by the Order.”

Ibid.

Although the court offered

assurances that the President’s statements do not “forever taint”
his future conduct, App. 61a n.21 (quoting McCreary County v. ACLU
of Ky., 545 U.S. 844, 873-874 (2005)), its opinion “gives the
President no guidelines for ‘cleansing’ himself of the ‘taint’
[it]

purportedly

dissenting).

identified,”

App.

171a

(Niemeyer,

J.,

It states only that “[w]hether a statement continues

to taint a government action is a fact-specific inquiry,” App. 61a
n.21, which is a confession of uncertainty (and a portent of future
litigation) over what action the President may take concerning
Muslim-majority (or even non-Muslim-majority) countries.
2.

A stay is also warranted because the government has far

more than a “fair prospect” of prevailing in this Court.
133 S. Ct. at 2 (citation omitted).

King,

It is at least reasonably

likely that this Court would vacate the injunction, either because
Doe #1’s Establishment Clause claim is not justiciable or because
it fails on the merits.

And as explained below, see pp. 38-40,

infra, it is exceedingly likely that this Court would narrow the
injunction because Doe #1 may not obtain global relief.
a.

Respondents’

claims

are

not

justiciable

under

the

longstanding rule that the political branches’ sovereign judgment
whether to exclude certain aliens abroad from entering the country
is generally not subject to judicial review. “[T]he power to expel
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or exclude aliens” is “a fundamental sovereign attribute exercised
by the Government’s political departments” and “largely immune
from judicial control.”

Fiallo v. Bell, 430 U.S. 787, 792 (1977).

That well-established principle is manifested in “the doctrine of
consular nonreviewability,” under which the decision whether to
issue a visa to an alien abroad “is not subject to judicial review
* * *

unless

Congress

says

otherwise.”

Saavedra

Bruno

v.

Albright, 197 F.3d 1153, 1159 (D.C. Cir. 1999); see id. at 11581160 (citing authorities); see also Brownell v. Tom We Shung,
352 U.S. 180, 184 n.3, 185 n.6 (1956).
The

court

of

appeals

incorrectly

held

that

“consular

nonreviewability does not bar judicial review of constitutional
claims.”

App. 35a.

Although this Court has twice permitted

limited judicial review for certain constitutional claims, that
narrow exception permits only claims by a U.S. citizen that
exclusion of an alien violates the citizen’s own constitutional
rights.
(claim

See Kleindienst v. Mandel, 408 U.S. 753, 760, 762 (1972)
by

U.S.

citizens

that

exclusion

of

speaker

violated

citizens’ own First Amendment rights); Kerry v. Din, 135 S. Ct.
2128, 2131 (2015) (opinion of Scalia, J.) (claim by U.S. citizen
that

exclusion

constitutional
1163-1164.

of

her

rights);

spouse
see

also

implicated

her

Saavedra

Bruno,

own

asserted

197 F.3d

at

That narrow exception does not permit review of

respondents’ Establishment Clause challenge because Section 2(c)’s
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temporary suspension of entry for certain aliens abroad does not
violate respondents’ own rights under the Establishment Clause.
The court of appeals held that one respondent, Doe #1, has a
justiciable claim based on “two distinct injuries” from Section
2(c):

it would delay “his wife’s entry into the United States” as

an Iranian national, and it “sends a state-sanctioned message
condemning his religion.” App. 26a.8

Neither alleged injury stems

from a putative violation of Doe #1’s own constitutional rights.
i.

Even if his wife’s visa-application interview would

occur during the 90-day suspension and she would be found otherwise
eligible for a visa, it is speculative that the Order would bar
her entry.

She is a candidate for a waiver because she “seeks to

enter the United States to visit or reside with a close family
member (e.g., a spouse
Order § 3(c)(iv).

* * *

) who is a United States citizen.”

Doe #1’s asserted injury is therefore not ripe

because it depends on “contingent future events that may not
occur.” Texas v. United States, 523 U.S. 296, 300 (1998) (citation
omitted); see App. 197a, 205a-207a & n.10 (Agee, J., dissenting).
Even if Doe #1’s wife is denied a visa based on the Order, that
still would not implicate Doe #1’s own religious-freedom rights
under the Establishment Clause, because denial of a visa to his
wife would not result from any alleged discrimination against Doe

8

The court of appeals correctly did not hold that any other
respondent has a justiciable claim. See Pet. 15 n.7; Gov’t C.A.
Br. 18-27; Gov’t C.A. Reply Br. 1-12.
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#1 himself. See McGowan v. Maryland, 366 U.S. 420, 429-430 (1961);
see also Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 1518 & n.8 (2004); Pet. 16-17.
ii.

Doe #1’s other asserted injury -- that the Order sends

a stigmatizing “message,” App. 29a-30a -- fares no better. “[O]nly
* * *
by

‘those persons who are personally denied equal treatment’

* * *

challenged discriminatory conduct” have suffered a

violation of their own rights that confers standing to object to
“the

stigmatizing

injury

often

caused

by

racial

[or

other

invidious] discrimination.”

Allen v. Wright, 468 U.S. 737, 755

(1984) (citation omitted).

Regardless of “the intensity” of a

plaintiff’s feelings of aggrievement, objecting to government
action directed at others is not the type of “personal injury”
that supports standing to sue, “even though the disagreement is
phrased in [Establishment Clause] terms.”

Valley Forge Christian

Coll. v. Americans United for Separation of Church & State, Inc.,
454 U.S. 464, 485-486 (1982).

A plaintiff suffers such injury for

Establishment Clause purposes when he himself is “subjected to
unwelcome

religious

exercises”

burdens to avoid them.”

or

“forced

to

assume

Id. at 486 n.22; Pet. 17-20.

special

Doe #1 is

not subject to Section 2(c); it applies only to aliens abroad.
The court of appeals’ contrary holding conflicts with In re
Navy Chaplaincy, 534 F.3d 756 (D.C. Cir. 2008) (Kavanaugh, J.)
cert. denied, 556 U.S. 1167 (2009).

As the D.C. Circuit explained
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there, it would “eviscerate well-settled standing limitations” to
allow

a

putative

characterize[]”

Establishment

an

abstract

Clause

injury

plaintiff

flowing

from

to

“re-

“government

action” directed against others as a personal injury from “a
governmental

message

[concerning]

religion”

directed

at

the

plaintiff. Id. at 764. If that were permissible, the D.C. Circuit
noted, the challengers in Valley Forge and other cases “could have
obtained standing to sue simply by targeting not the government’s
action, but rather the government’s alleged ‘message’ of religious
preference communicated through that action.”

Ibid.

The D.C.

Circuit therefore held that the plaintiffs (Protestant chaplains
in the Navy) could not challenge alleged discrimination against
others

(different

Protestant

chaplains)

conveyed a pro-Catholic message to them.

by

claiming

that

it

Id. at 762-765.

The court of appeals attempted to distinguish Valley Forge
and Navy Chaplaincy on the ground that “Doe #1 is directly affected
by the government action -- both its message and its impact on his
family.”

App. 32a n.11.

But the “message” he alleges could be

asserted by any Muslim in the country -- indeed, perhaps by anyone
offended by Section 2(c)’s perceived message.
above,

the

Order’s

only

effect

particular

And as explained
to

Doe

#1

--

the

speculative effect on his wife’s entry -- does not stem from his
religion or any violation of his own Establishment Clause rights.
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b.

Even if Doe #1’s Establishment Clause challenge to the

Order were justiciable, it lacks merit.

In deeming that claim

likely to succeed, the court of appeals departed from this Court’s
precedent and distorted the governing legal standard.

But even

under the court’s novel approach, Section 2(c) is valid. The court
erred in invalidating a religion-neutral order of the President
not because of what it says or does, but because of what supposedly
motivated the President (and his advisors) in issuing it.
i.

Doe #1’s constitutional challenge to the exclusion of

aliens abroad is governed by Mandel, supra. Mandel held that “when
the Executive exercises” its authority to exclude aliens from the
country “on the basis of a facially legitimate and bona fide
reason, the courts will neither look behind the exercise of that
discretion, nor test it by balancing its justification against
the” asserted constitutional rights of U.S. citizens.
at 770.

408 U.S.

That test -- which lower courts have “equated” with

“rational basis review,” App. 40a n.14 (collecting cases) -reflects the Constitution’s allocation of “exclusive[]” authority
over the exclusion of aliens to Congress and the Executive.
Mandel, 408 U.S. at 765; see id. at 769-770 (rejecting First
Amendment challenge by U.S. citizens to exclusion of alien because
it rested on a “facially legitimate and bona fide reason”); see
also Fiallo, 430 U.S. at 792 (applying Mandel in rejecting equalprotection challenge to statute governing admission of aliens).
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The court of appeals acknowledged that Mandel’s test applies,
App. 38a, and straightforward application of Mandel resolves this
case.

The court in fact agreed that Section 2(c) is premised on

a facially legitimate purpose: protecting national security. App.
43a; Order §§ 1(f), 2(c).

And the Order sets forth a bona fide

factual basis for that justification:

Congress or the Executive

previously identified the six countries at issue as presenting
heightened
countries

terrorism-related

risks,

and

conditions

in

those

“diminish[] [each] foreign government’s willingness or

ability to share or validate important information” needed to vet
their nationals.

Order § 1(d); see id. § 1(e).

The court erred

in “look[ing] behind” that “facially neutral and bona fide reason.”
Mandel, 408 U.S. at 770; see AAADC, 525 U.S. at 491.
The

court

of

appeals’

reasons

for

deference that Mandel requires lack merit.

failing

to

show

the

The court noted that

the political branches’ decisions in the immigration context are
still “subject to important constitutional limitations.”
40a-41a (citation omitted).

App.

But Mandel establishes how those

limitations apply with respect to the exclusion of aliens abroad.
The court then treated Mandel’s “bona fide” requirement as a
license to ensure that the government’s stated reason was given
“in good faith.”

App. 42a.

Courts indeed can ensure that the

stated reason bears a rational relationship to the government’s
action -- i.e., that the reason is facially bona fide as well as
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legitimate.

But the Mandel Court explicitly held that the “bona

fide” analysis does not permit “look[ing] behind” the government’s
stated reason.

408 U.S. at 770.

And the Court declined Justice

Marshall’s invitation in dissent to take “[e]ven the briefest peek
behind the Attorney General’s reason for refusing a waiver.”
at 778.

Id.

The court of appeals’ approach cannot be squared with

what Mandel said or what it did.

App. 162a-163a (Niemeyer, J.,

dissenting).
The court of appeals’ approach rested on a misreading of a
statement in Justice Kennedy’s concurrence in Din, supra.

As

explained more fully in the government’s petition for a writ of
certiorari (at 23-26), the Din concurrence did not endorse the
court of appeals’ wide-ranging search for pretext.
posited a much narrower scenario:

Rather, it

where a U.S. citizen plausibly

alleges with particularity that a consular officer had no “bona
fide factual basis” for denying a visa on a specific statutory
ground (in Din, the applicant’s ties to terrorism), and the visa
denial implicates the citizen’s own constitutional rights, due
process may entitle the citizen to “additional factual details”
about

the

basis

for

the

officer’s

information is not classified).

decision

(provided

the

135 S. Ct. at 2140, 2141.

That inquiry is inapposite here for two independent reasons.
First, the statute authorizing the suspension does not specify any
factual predicates.

The President need only determine that, in
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his judgment, entry “would be detrimental to the interests of the
United States.”

8 U.S.C. 1182(f).

Second, the court of appeals

did not question that the terrorism-related grounds set forth in
the Order provide an adequate factual basis for Section 2(c)’s
temporary suspension of entry, even though the court did seek to
minimize the relative weight of that basis in finding that national
security was not the primary purpose.
ii.

Even

disregard

if

the

court

of

Mandel,

its

conclusion

App. 53a-55a.

appeals
that

could

the

unconstitutional still would be untenable.

appropriately

Order

is

likely

In assessing domestic

measures under the Establishment Clause, courts focus on “the
‘text, legislative history, and implementation of the statute.’”
McCreary, 545 U.S. at 862 (citation omitted). As both courts below
recognized,

the

Order

religion.

App.

45a,

operation:

it

draws

is

“facially

247a.

And

distinctions

neutral”
it

is

among

with

respect

to

religion-neutral

in

countries

on

based

national-security risks identified by Congress and the Executive,
not religion, and applies evenhandedly in the six designated
countries.

Respondents “conceded during oral argument that if

another candidate had won the presidential election” and “entered
this same [Order],” it “could be constitutional.” App. 167a-168a
(Niemeyer, J., dissenting) (internal quotation marks omitted).
The court of appeals reached its contrary conclusion -- that
the Order’s “primary purpose is religious” and it was “motivated”
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by a “desire to exclude Muslims from the United States,” App. 51a,
52a -- based on certain extrinsic material, principally comments
made by then-candidate Trump and by campaign and presidential
aides.

App. 48a-50a.

That approach is fundamentally misguided.

Although the occurrence of the statements is “readily discoverable
fact,”

App.

51a

(citation

omitted),

the

questions

are

what

candidate Trump and his aides meant by them and whether that
meaning should have any import for the President’s later official
action.

Resolving

the

former

would

entail

the

“judicial

psychoanalysis of” a government official’s “heart of hearts” that
this Court has rejected.

McCreary, 545 U.S. at 862.

As for the

latter, to the government’s knowledge, until now no court has ever
held that a provision of federal law that is neutral on its face
and

in

operation

violates

the

Establishment

Clause

based

on

speculation about its drafters’ illicit purpose.
Courts
extrinsic

should
material

be
to

especially

reluctant

second-guess

a

to

look

to

national-security

such
and

foreign-affairs judgment of the President.

The “presumption of

regularity”

officials’

that

attaches

to

all

federal

actions,

United States v. Chemical Found., Inc., 272 U.S. 1, 14 (1926), and
the respect owed to a coordinate branch, apply with the utmost
force to decisions made by the President himself.

And when the

Executive “disclose[s]” his “reasons for deeming nationals of a
particular country a special threat,” courts are “ill equipped to
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determine their authenticity and utterly unable to assess their
adequacy.”

AAADC, 525 U.S. at 491.

Attempting to do so also threatens impermissible intrusion on
privileged internal Executive Branch deliberations, see United
States

v.

Nixon,

418

U.S.

683,

708

(1974),

and

carries

the

potential for litigant-driven discovery that would disrupt the
President’s

execution

of

the

laws,

see

Nixon

v.

Fitzgerald,

457 U.S. 731, 749-750 (1982). Litigants in other cases challenging
the Order already have requested such discovery.

The plaintiffs

in the Washington litigation, for example, have sought nearly a
year of discovery, including up to 30 depositions of White House
staff and Cabinet-level officials.

See Joint Status Report &

Discovery Plan at 5-13, Washington v. Trump, No. 17-141 (W.D. Wash.
Apr. 5, 2017) (ECF No. 177).

This Court should reject a rule that

invites such probing of the Chief Executive’s actions in this
manner.

See Hein v. Freedom from Religion Found., Inc., 551 U.S.

587, 616-617 (2007) (Kennedy, J., concurring).
iii. At a minimum, the court of appeals erred in relying on
statements made during a political campaign.
before

the

President

took

the

prescribed

Statements made

oath

of

office

to

“preserve, protect and defend the Constitution,” U.S. Const. Art.
II, § 1, Cl. 8, and formed an Administration cannot provide a
valid basis for discrediting the stated national-security purpose
of subsequent, official action.

See Pet. 28-30; see also App.
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169a-172a (Niemeyer, J., dissenting); Washington Kozinski Dissent
4-7.

Without campaign materials, the court of appeals’ analysis

collapses. The majority cited only a handful of ambiguous, offhand
remarks by the President and aides, none of which exhibits any
religious aim.
domestic

See Pet. 30-31; App. 50a-51a.

Establishment

Clause

precedent

the

Even under the
court

of

appeals

applied, there is not a sufficient basis for its conclusion that
the President -- acting on the recommendations of Members of his
Cabinet -- acted pretextually and in bad faith.
3.
causes

a.

A stay is also warranted because the injunction

direct,

irreparable

injury

to

the

interests

of

the

government and the public (which merge here, Nken v. Holder,
556 U.S. 418, 435 (2009)).

“[A]ny time a State is enjoined by a

court from effectuating statutes enacted by representatives of its
people, it suffers a form of irreparable injury.” King, 133 S. Ct.
at 3 (Roberts, C.J., in chambers) (quoting New Motor Vehicle Bd.
of Cal. v. Orrin W. Fox Co., 434 U.S. 1345, 1351 (1977) (Rehnquist,
J., in chambers)) (brackets in original).
principle applies here.
all

50

States,

temporary

not

just

suspension

of

A fortiori, that

The President represents the people of
one.
entry

And
--

enjoining

which

Section

reflects

a

2(c)’s

national-

security judgment of the President and Cabinet-level officials -threatens a harm broader than enjoining the state law-enforcement
tool at issue in King.
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In the court’s view, the President is “in no way harmed by
issuance of a preliminary injunction which prevents [him] from
enforcing restrictions likely to be found unconstitutional.”
68a (citation omitted).

App.

That reasoning conflates the merits of an

injunction with whether it causes harm. As the in-chambers opinion
in King explains, the government and the public are irreparably
harmed whenever elected representatives -- be they legislative or
executive -- are enjoined in their official conduct.

That unique

“form of irreparable injury” exists apart from an injunction’s
legal merits.

King, 133 S. Ct. at 3 (Roberts, C.J., in chambers)

(citation omitted).
In

opposing

the

government’s

request

for

a

stay

below,

respondents asserted (Resps. C.A. Stay Opp. Br. 3-5) that the
government had been dilatory in developing the revised Order and
litigating this case, which they argued showed that the injunction
causes no irreparable harm.

That is incorrect.

The new Order was

issued less than three weeks after the government informed the
Ninth Circuit in Washington, in response to that court’s sua sponte
request for the parties’ views whether to rehear that case en banc,
that the government intended to issue a modified Order to address
that court’s concerns.

That is not a protracted period to consult

with numerous agencies, compile further factual material, and
adopt several substantive changes to the Order’s provisions.
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The government also has moved quickly in this litigation.
Respondents filed their operative complaint and sought injunctive
relief on March 10, 2017, D. Ct. Docs. 91 and 93; see D. Ct. Doc.
95 (amended motion), which the government opposed the next business
day, D. Ct. Doc. 122 (Mar. 13, 2017).

After the district court

enjoined the Order on March 16, the government immediately appealed
and requested expedited briefing, filing its stay motion and
opening brief on March 24 and proposing that merits and stay
briefing be completed within two weeks, by April 5.
supra.

See p. 13,

The complexity and importance of this case warranted

briefing the stay and merits simultaneously in the court of
appeals.

Respondents opposed the government’s proposed schedule,

requesting that merits briefing extend into mid-May.
Response to Mot. to Expedite 3-8.

Resps. C.A.

The court of appeals adopted a

compromise schedule and ultimately set the case for argument on
May 8.

See p. 13, supra.

As it stands, litigating the entire

case -- from the filing of the complaint to resolution by the en
banc court of appeals -- has taken under three months.

The

government’s conduct reflects the importance of these issues and
the serious harm the injunction threatens to the public interest.9
Respondents further contended below (Resps. C.A. Stay Opp.
Br. 4) that the injunction in this case does not cause the
9

Proceedings in Hawaii were extended slightly because the
district court initially entered only a temporary restraining
order; litigation over the preliminary injunction’s terms was not
complete until March 29, 2017. Gov’t C.A. Stay Reply Br. 3-4.
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government irreparable harm because the district court in Hawaii
also has entered an injunction against implementation of Section
2(c) of the Order (in addition to the remainder of Sections 2 and
6),

which is currently pending on appeal in the Ninth Circuit.

Section 2(c), they argued, thus will remain inoperative even if
the injunction in this case is stayed.

Ibid.

That two federal

courts have both entered overbroad injunctions should not be
allowed

to

insulate

both

orders

from

meaningful

review.

Respondents should not be permitted to leverage unjustified relief
in another court to shield the equally unwarranted relief they
obtained here.
risk

that

a

As the court of appeals previously recognized, the
nationwide

injunction

will

affect

litigation is further reason not to impose it.

other

pending

See Virginia Soc’y

for Human Life, Inc. v. FEC, 263 F.3d 379, 393-394 (4th Cir. 2001).
Similarly here, the Hawaii injunction cannot justify denying
a

stay.

If

the

Ninth

Circuit

vacates

or

stays

the

Hawaii

injunction, the premise of respondents’ argument would evaporate.
And if the Ninth Circuit affirms the injunction, that injunction
could be brought before this Court, and a stay from this Court
would be warranted for the same reasons as in this case.

In any

event, to enable Sections 2 and 6 of the order to go into effect
without further delay, the government is also filing this same day
an application for a stay by this Court of the Hawaii injunction
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pending

disposition

of

the

Ninth

Circuit

appeal

and

further

proceedings in this Court.
b.

By contrast, respondents have failed to “demonstrate

that irreparable injury is likely in the absence of an injunction”
during Section 2(c)’s 90-day entry suspension.
at 22.

Winter, 555 U.S.

Even if Doe #1’s wife would be found eligible for a visa

and would not receive a waiver, see p. 24, supra, the potential
temporary delay in her entry does not constitute irreparable harm.
The harm from a temporary delay in his wife’s entry would not be
substantial enough to overcome the terrorism-related concerns
identified by the President and Secretary of Homeland Security.
The court of appeals did not hold otherwise.

Instead, it

presumed that respondents would suffer irreparable harm based on
the alleged “loss of First Amendment freedoms,” not based on any
delay in entry.

App. 66a (quoting Elrod v. Burns, 427 U.S. 347,

373 (1976) (opinion of Brennan, J.)).

Doe #1’s only purported

“loss of First Amendment freedoms” stems not from the potential
delay in his wife’s entry, but rather from his alleged condemnation
injury, i.e., the harm he claims to have suffered from the “statesanctioned message condemning his religion” that he perceives in
the Order.

App. 26a.

As explained above, see pp. 25-26, supra,

that claimed injury is not cognizable at all.

But at the least,

that claimed injury does not outweigh the governmental and public
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interests

that

support

allowing

the

Order

to

take

effect.

Balancing the respective interests, a stay is clearly warranted.
4.

At a minimum, a stay is warranted because the injunction

is vastly overbroad. See Meinhold, supra. The injunction’s global
sweep -- preventing the Order’s application to all nationals of
the designated countries -- violates the well-settled rule that
injunctive relief must be limited to redressing a plaintiff’s own
injuries stemming from a violation of his own rights.
demands

that

“[t]he

remedy”

sought

must

“be

Article III

limited

to

the

inadequacy that produced the injury in fact that the plaintiff has
established.”

Lewis v. Casey, 518 U.S. 343, 357 (1996).

Bedrock

rules of equity independently support the same requirement that
injunctions be no broader than “necessary to provide complete
relief to the plaintiff[].”

Madsen v. Women’s Health Ctr., Inc.,

512 U.S. 753, 765 (1994) (citation omitted).
The injunction here contravenes that rule.

The court of

appeals held that one respondent, Doe #1, has standing to challenge
Section 2(c).

But Doe #1’s asserted injury from the speculative

effect of the Order on his wife’s entry, if the Court found that
claim ripe, would be redressed by enjoining the application of
Section 2(c) to his wife overseas.

Insofar as what Doe #1

challenges is the message supposedly sent by Section 2(c), this
Court has never permitted a plaintiff to reframe government conduct
directed at aliens abroad as government speech directed at U.S.
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citizens in order to obtain an injunction -- much less a global
injunction -- against the unwanted message.

The unprecedented

nature of the decision below counsels in favor of a stay of the
injunction.

At a minimum, as the Court did in Meinhold, it should

limit the injunction to Doe #1 while the injunction’s validity and
scope are adjudicated.

510 U.S. at 939.

None of the court of appeals’ justifications for a global
injunction survives scrutiny.
“are

dispersed

throughout

the

The court noted that respondents
United

States,”

App.

72a,

but

identified only one, Doe #1, that it concluded has standing.

The

court also reasoned that its merits holding means every application
of Section 2(c) is likely unconstitutional.

App. 73a.

But that

conflates the scope of Doe #1’s legal theory (i.e., that Section
2(c) is invalid on its face) with the scope of relief he personally
may obtain; the court erred in granting injunctive relief beyond
what was necessary to redress any injury to Doe #1’s rights.
The court of appeals also asserted that the need for uniform
immigration law compels nationwide relief.

App. 72a-73a.

To the

contrary, respect for uniformity requires leaving the Order’s
global policy in place, with at most an individualized exception
for Doe #1.
conclusion.

The Order’s severability clause compels the same
Order § 15(a) (If “the application of any provision

[of the Order] to any person or circumstance[] is held to be
invalid,

* * *

the application of [the Order’s] other provisions
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to any other persons or circumstances shall not be affected.”).
Such

tailored

enjoining

the

relief

would

President’s

pose

much

directive

less

interference

nationwide

based

than

on

the

injuries to only a single individual.
5.

Regardless of whether a stay is granted, the government

respectfully requests expedited briefing and consideration of its
petition for a writ of certiorari. In that manner, if the petition
can be considered before the Court adjourns, and if the Court
grants review, merits briefing could be completed by the beginning
of

next

Term,

thereby

avoiding

further

delay

in

the

final

resolution of the exceptionally important issues presented.
CONCLUSION
The injunction should be stayed in its entirety pending this
Court’s disposition of the government’s petition for a writ of
certiorari, and, if review is granted, pending a decision on the
merits.

At a minimum, the injunction should be stayed as to all

persons other than Doe #1’s wife. The government also respectfully
requests expedited briefing on and consideration of the petition.
Respectfully submitted.
JEFFREY B. WALL
Acting Solicitor General
JUNE 2017
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
____________________________________
)
PARS EQUALITY CENTER, et al.,
)
)
Plaintiffs,
)
)
v.
)
Civil Action No. 1:17-cv-00255-TSC
)
DONALD J. TRUMP, in his official
)
capacity as President of the
)
United States, et al.,
)
)
Defendants.
)
____________________________________)
)
UNIVERSAL MUSLIM ASSOCIATION )
OF AMERICA, et al.,
)
)
Plaintiffs,
)
)
v.
)
Civil Action No. 1:17-cv-00537-TSC
)
DONALD J. TRUMP, in his official
)
capacity as President of the
)
United States, et al.,
)
)
Defendants.
)
____________________________________)

Exhibit C:
Application for a Stay of Injunction in
Trump v. Hawaii, No. 16A-1191 (filed June 1, 2017)
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No. A-______
________________________________________________________________
________________________________________________________________

IN THE SUPREME COURT OF THE UNITED STATES
_______________

DONALD J. TRUMP, ET AL., APPLICANTS
v.
STATE OF HAWAII, ET AL.
_______________

APPLICATION FOR STAY PENDING APPEAL
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT
_______________

JEFFREY B. WALL
Acting Solicitor General
Counsel of Record
Department of Justice
Washington, D.C. 20530-0001
SupremeCtBriefs@usdoj.gov
(202) 514-2217

________________________________________________________________
________________________________________________________________
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PARTIES TO THE PROCEEDING
The applicants (defendants-appellants below) are Donald J.
Trump, in his official capacity as President of the United States;
the Department of Homeland Security; the Department of State; John
F. Kelly, in his official capacity as Secretary of Homeland
Security; Rex W. Tillerson, in his official capacity as Secretary
of State; and the United States of America.
The respondents (plaintiffs-appellees below) are the State of
Hawaii and Dr. Ismail Elshikh.

(I)
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IN THE SUPREME COURT OF THE UNITED STATES
_______________

No. A-______
DONALD J. TRUMP, ET AL., APPLICANTS
v.
STATE OF HAWAII, ET AL.
_______________

APPLICATION FOR STAY PENDING APPEAL
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT
_______________

Pursuant to this Court’s Rule 23 and the All Writs Act,
28 U.S.C. 1651,

the

Acting

Solicitor

General,

on

behalf

of

applicants President Donald J. Trump, et al., respectfully applies
for a stay of the preliminary injunction issued by the United
States District Court for the District of Hawaii, pending the
consideration and disposition of the government’s appeal from that
injunction to the United States Court of Appeals for the Ninth
Circuit and, if the court of appeals affirms the injunction,
pending the filing and disposition of a petition for a writ of
certiorari and any further proceedings in this Court.
The Constitution and Acts of Congress confer on the President
broad authority to prevent aliens abroad from entering this country
when he deems it in the Nation’s interest.

Exercising that
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authority, and after consulting with the Secretaries of State and
Homeland Security and the Attorney General, the President issued
Executive Order No. 13,780, 82 Fed. Reg. 13,209 (Mar. 9, 2017)
(Order).

Section 2 of that Order directs a worldwide review of

the visa-adjudication process, and while that review is ongoing,
Section 2(c) suspends for 90 days the entry of foreign nationals
from six countries that sponsor or shelter terrorism (Iran, Libya,
Somalia,
waivers.

Sudan,

Syria,

and

Yemen),

subject

to

case-by-case

The President chose those countries for two reasons:

Congress and the Executive previously had identified them as
presenting heightened terrorism-related risks, and the President
made

the

national-security

judgment

that

conditions

in

those

countries may render them unable or unwilling to provide our
government with information needed to detect possible threats.
Section 6 of the Order directs a similar review of the U.S.
Refugee Admission Program (Refugee Program), suspends for 120 days
adjudication of refugee applications and travel under the Refugee
Program for aliens from any country, and reduces the maximum number
of refugees who may be admitted in Fiscal Year 2017.
explains

that

“[t]errorist

groups

have

sought

to

The Order
infiltrate

several nations through refugee programs,” and “individuals who
first entered the country as refugees” have “been convicted of
terrorism-related crimes in the United States.”
and (h).

Order § 1(b)(iii)
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In another suit challenging the Order, the United States
District Court for the District of Maryland entered a global
injunction barring implementation of Section 2(c)’s temporary
suspension of entry of nationals from the six designated countries,
concluding that it likely violates the Establishment Clause.

IRAP

v. Trump, No. 17-361, 2017 WL 1018235 (Mar. 16, 2017).

The

government immediately appealed and sought a stay.

On May 25,

2017, the Fourth Circuit, sitting en banc, affirmed that injunction
in principal part over three separate dissents and denied a stay.
IRAP v. Trump, No. 17-1351, 2017 WL 2273306.

The government is

today filing a petition for a writ of certiorari seeking review of
that decision, as well as an application for a stay of that
preliminary injunction pending disposition of the petition.
The district court in this separate suit challenging the Order
went even further.
individual

(Dr.

(collectively

On the basis of alleged injury to a single
Ismail

Elshikh)

respondents),

the

and

the

district

State

court

enjoined all of Sections 2 and 6 of the Order.

of

Hawaii

preliminarily

Thus, in addition

to Section 2(c)’s temporary suspension of entry of nationals of
six countries, the district court’s injunction here also enjoins
(1) the temporary suspension of the Refugee Program, (2) the
provision reducing the maximum number of refugees who may be
admitted in Fiscal Year 2017, and (3) multiple provisions of
Sections

2

and

6

that

address

only

internal

and

diplomatic
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governmental

activities,

such

as

screening and vetting protocols.

agency

reviews

of

existing

Respondents barely mentioned any

of these provisions in seeking to restrain the Order.
In issuing its sweeping injunction, the district court did
not apply the test in Kleindienst v. Mandel, 408 U.S. 753 (1972),
for challenges to the denial of entry to aliens from outside the
United States, and ask whether the President’s national-security
judgment is “a facially legitimate and bona fide reason” for
Sections 2 and 6.

Id. at 770.

The court instead declined to apply

Mandel’s test, holding that the entire Order likely violates the
Establishment Clause under case law from domestic contexts.

The

court did so not because the Order refers to, or distinguishes on
the basis of, religion:

Sections 2 and 6 apply to all nationals

of the listed countries, and all refugees from any country,
regardless of anyone’s religion.

The court reasoned instead that

the Order is driven by religious animus.

It based that conclusion

largely on statements the President made as a political candidate
in

2015

and

2016,

before

he

took

the

oath

to

uphold

the

Constitution, formed an Administration, and consulted with Cabinet
Members charged with keeping this Nation safe.
The government has appealed the district court’s injunction
to the Ninth Circuit and sought a stay pending appeal.

After

expedited briefing, a panel of that court heard oral argument on
May 15, 2017.

The Ninth Circuit has not yet ruled on the stay
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request or on the merits.

In light of the Fourth Circuit’s

decision upholding the IRAP court’s injunction against Section
2(c) and denying a stay, the government respectfully requests a
stay of the Hawaii court’s injunction against Sections 2 and 6
pending appeal in the Ninth Circuit.
this

case

is

stayed,

Section

2(c)

Unless the injunction in
of

the

Order

will

remain

inoperative even if this Court grants a stay in IRAP pending its
disposition of the government’s petition for a writ of certiorari.
All of the relevant factors strongly support a stay of the
injunction here.

See San Diegans for the Mt. Soledad Nat’l War

Mem’l v. Paulson, 548 U.S. 1301, 1302 (2006) (Kennedy, J., in
chambers).

First, if the Ninth Circuit upholds the Hawaii court’s

injunction, there is a reasonable probability that this Court will
grant certiorari.

The injunction nullifies a formal national-

security directive of the President -- including provisions that
affect

only

internal

and

diplomatic

activities

of

government

agencies -- on the basis that the President purportedly acted with
religious animus.

Second, there is more than a fair prospect that

the Court will vacate the injunction because respondents’ claims
are neither justiciable nor meritorious.

Third, preventing the

President from effectuating his national-security judgment will
continue

to

cause

irreparable

government and the public.

harm

to

the

interests

of

the

At a minimum, the injunction -- which

bars enforcement of Sections 2 and 6 worldwide -- should be stayed
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to the extent that it goes beyond addressing the entry of Dr.
Elshikh’s mother-in-law.

See United States Dep’t of Def. v.

Meinhold, 510 U.S. 939 (1993).
For these reasons, the government respectfully requests that
this Court enter a stay pending the government’s appeal.

In

addition, the Court may construe this application as a petition
for a writ of certiorari before judgment, see, e.g., Purcell v.
Gonzalez, 549 U.S. 1, 2 (2006) (per curiam), and grant the petition
along with the petition for a writ of certiorari in IRAP, while
staying the injunction pending a final disposition.1
STATEMENT
1.

The Immigration and Nationality Act (INA), 8 U.S.C. 1101

et seq., governs admission of aliens into the United States.
Admission normally requires a valid visa or other valid travel
document.
1203.

See 8 U.S.C. 1181, 1182(a)(7)(A)(i) and (B)(i)(II),

The process of applying for a visa typically includes an

in-person interview and results in a decision by a State Department
consular officer.
42.62.

1

8 U.S.C. 1201(a)(1), 1202(h), 1204; 22 C.F.R.

Although a visa often is necessary for admission, it does

Rule 23.3 of this Court provides that, “[e]xcept in the most
extraordinary circumstances, an application for a stay will not be
entertained unless the relief requested was first sought” in the
court below. The government has requested the relief sought here
-- a stay of the Hawaii district court’s injunction -- from the
court of appeals, but that court has not yet ruled on the
government’s stay motion. Given the need for a stay in this case
in light of the Fourth Circuit’s decision in IRAP, “the relief
sought is not available from any other court or judge.” Ibid.
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not guarantee admission; the alien still must be found admissible
upon arriving at a port of entry.

8 U.S.C. 1201(h), 1225(a).

Congress has also created a Visa Waiver Program, enabling
nationals of certain countries to seek temporary admission without
a visa.

8 U.S.C. 1182(a)(7)(B)(iv); 8 U.S.C. 1187 (2012 & Supp.

III 2015).

In 2015, Congress excluded from travel under that

Program aliens who are dual nationals of or recent visitors to
Iraq or Syria -- where “[t]he Islamic State of Iraq and the Levant
* * *

maintain[s] a formidable force” -- and nationals of and

recent visitors to countries designated by the Secretary of State
as

state

sponsors

of

terrorism

(Iran,

Sudan,

and

Syria).2

Congress also authorized the Department of Homeland Security (DHS)
to designate additional countries of concern, considering whether
a country is a “safe haven for terrorists,” “whether a foreign
terrorist organization has a significant presence” in it, and
“whether the presence of an alien in the country

* * *

increases

the likelihood that the alien is a credible threat to” U.S.
national security.
2015).

8 U.S.C. 1187(a)(12)(D)(i) and (ii) (Supp. III

Applying those criteria, in 2016, DHS excluded recent

visitors to Libya, Somalia, and Yemen from travel under the
Program.3
2

U.S. Dep’t of State, Country Reports on Terrorism 2015, at
6, 299-302 (June 2016), https://goo.gl/40GmOS; see 8 U.S.C.
1187(a)(12)(A)(i) and (ii) (Supp. III 2015).
3

DHS, DHS Announces Further Travel Restrictions for the Visa
Waiver Program (Feb. 18, 2016), https://goo.gl/OXTqb5.
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Separately,

the

Refugee

Program

allows

aliens

who

fear

persecution on account of race, religion, nationality, or certain
other grounds to seek admission.

8 U.S.C. 1101(a)(42), 1157.

Refugees are screened for eligibility and admissibility abroad; if
approved,

they

1157(c)(1),

may

1181(c).

be

admitted

without

Congress

a

authorized

visa.
the

8

U.S.C.

President

to

determine the maximum number of refugees to be admitted each fiscal
year.

8 U.S.C. 1157(a)(2) and (3).
Congress also has accorded the Executive broad discretion to

suspend or restrict the entry of aliens. Section 1182(f) provides:
Whenever the President finds that the entry of any aliens
or of any class of aliens into the United States would be
detrimental to the interests of the United States, he may
* * * for such period as he shall deem necessary, suspend
the entry of all aliens or any class of aliens as immigrants
or nonimmigrants, or impose on the entry of aliens any
restrictions he may deem to be appropriate.
8 U.S.C. 1182(f).
broad

authority

Section 1185(a)(1) further grants the President
to

adopt

“reasonable

rules,

regulations,

and

orders” governing entry of aliens, “subject to such limitations
and exceptions as [he] may prescribe.”
2.

8 U.S.C. 1185(a)(1).

On January 27, 2017, the President issued Executive

Order No. 13,769, 82 Fed. Reg. 8977 (Feb. 1, 2017) (January Order).
It directed the Secretaries of Homeland Security and State to
assess current screening procedures to determine whether they are
sufficient to detect individuals seeking to enter this country to
do it harm.

Id. § 3(a) and (b).

While that review was ongoing,
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the January Order suspended for 90 days entry of foreign nationals
of the seven countries already identified as posing heightened
terrorism-related concerns in the context of the Visa Waiver
Program, subject to case-by-case exceptions.

Id. § 3(c) and (g).

The January Order similarly directed a review of the Refugee
Program, and, pending that review, suspended entry under that
Program for 120 days, subject to case-by-case waivers. Id. § 5(a).
It also suspended admission of Syrian refugees indefinitely and
directed

agencies

to

prioritize

refugee

claims

of

religious

persecution if the religion was “a minority religion in the
individual’s country of nationality.”

Id. § 5(b) and (c).

The January Order was challenged in multiple courts.
February

3,

enforcement

2017,

a

nationwide

certain refugee

district
of

the

provisions.

2017 WL 462040 (W.D. Wash.).

court

in

temporary

Washington
entry

On

enjoined

suspension

and

Washington v. Trump, No. 17-141,
On February 9, 2017, a Ninth Circuit

panel declined to stay that injunction pending appeal.
v. Trump, 847 F.3d 1151 (per curiam).

Washington

While acknowledging that

the injunction may have been “overbroad,” the court declined to
narrow it, concluding that “[t]he political branches are far better
equipped” to do so.
3.

Id. at 1166, 1167.

Responding to the Ninth Circuit’s decision, on March 6,

2017 -- in accordance with the recommendation of the Attorney
General and Secretary of Homeland Security -- the President issued
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the current Order, with an effective date of March 16, 2017.4

The

Order revokes the January Order, replacing it with significantly
revised provisions that address the Ninth Circuit’s concerns.
Order § 13.
a.

At issue here are Sections 2 and 6 of the Order.

Section

2(c)

temporarily

nationals from six countries:
and Yemen.
enable

the

suspends

entry

of

certain

Iran, Libya, Somalia, Sudan, Syria,

The temporary suspension’s explicit purpose is to
President

--

based

on

the

recommendation

of

the

Secretary of Homeland Security, in consultation with the Secretary
of State and the Director of National Intelligence -- to assess
whether current screening and vetting procedures are adequate to
detect terrorists seeking to infiltrate the Nation.

Order § 1(f).

Each of the six countries “is a state sponsor of terrorism, has
been significantly compromised by terrorist organizations, or
contains active conflict zones.” Id. § 1(b)(i) and (d). The Order
details the circumstances in each country that give rise to
“heightened

risks”

of

terrorism

and

also

“diminish[]”

each

“foreign government’s willingness or ability to share or validate

4

Order § 14; Letter from Jefferson B. Sessions III, Att’y
Gen., & John Francis Kelly, Sec’y of Homeland Sec., to President
Donald J. Trump (Mar. 6, 2017), https://goo.gl/H69g8I.
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important information about individuals” needed to screen them
properly.

Id. § 1(d) and (e).5

The Order “suspend[s] for 90 days” the “entry into the United
States of nationals of” those six countries.

Order § 2(c).

Addressing concerns the Ninth Circuit raised, however, the Order
clarifies that the suspension applies only to aliens who (1) are
outside the United States on the Order’s effective date, (2) do
not have a valid visa on that date, and (3) did not have a valid
visa on the effective date of the January Order.

Id. § 3(a).

It

explicitly excludes other categories of aliens, some of which had
concerned courts, including (among others) any lawful permanent
resident.

Id. § 3(b).

After the completion of the review, the

Order directs the Secretary of Homeland Security, “in consultation
with the Secretary of State and the Attorney General,” to recommend
countries “for inclusion in a Presidential proclamation that would
prohibit the entry of appropriate categories of foreign nationals
of countries that have not provided the information requested until
they do so,” have an “adequate plan to do so,” or have “adequately
shared information through other means.”

Id. § 2(e).

The Order also contains a detailed provision permitting caseby-case waivers where denying entry “would cause undue hardship”
5

Although the January Order had extended the suspension to
Iraq, the Order omits Iraq from the suspension due to “the close
cooperative relationship between” the U.S. and Iraqi governments,
and the fact that, since the January Order, “the Iraqi government
has expressly undertaken steps” to supply information necessary to
help identify possible threats. Order § 1(g); see id. § 4.
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and “entry would not pose a threat to national security and would
be in the national interest.” Order § 3(c). It lists illustrative
circumstances for which waivers could be appropriate, including:


individuals who seek entry “to visit or reside with a close
family member (e.g., a spouse, child, or parent) who is a
[U.S.] citizen, lawful permanent resident, or alien
lawfully admitted on a valid nonimmigrant visa,” id.
§ 3(c)(iv);



individuals who were previously “admitted to the United
States for a continuous period of work, study, or other
long-term activity” but are currently outside the country
and seeking to reenter, id. § 3(c)(i); and



individuals who seek entry for “significant business or
professional obligations,” id. § 3(c)(iii).

Waivers can be requested, and will be acted on by a consular
officer, “as part of the visa issuance process,” or they may be
granted by the Commissioner of U.S. Customs and Border Protection
or his delegee.
b.

Id. § 3(c).

Section

6

of

the

Order

suspends

adjudication

of

applications under the Refugee Program and travel of refugees for
120 days to permit the Secretary of State, in conjunction with the
Secretary

of

Homeland

Security

and

in

consultation

with

the

Director of National Intelligence, to review the Refugee Program
and “determine what additional procedures should be used to ensure
that individuals seeking admission as refugees do not pose a threat
to the security and welfare of the United States.”

Order § 6(a).

The suspension does not apply to refugee applicants who were
formally scheduled for transit to the United States before the
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Order’s effective date, and it is also subject to case-by-case
waivers.

Id. § 6(a) and (c).

Section 6(b) of the Order limits to

50,000 the number of refugees who may be admitted in Fiscal Year
2017.

Unlike the January Order, the Order does not prioritize

refugee claims by victims of religious persecution.
4.
Elshikh.

a.

Respondents

are

the

State

of

Hawaii

and

Dr.

They filed suit in the District of Hawaii challenging

the January Order.

After the new Order issued, they filed their

operative complaint and sought a temporary restraining order (TRO)
against Sections 2 and 6 “across the nation.”

C.A. E.R. 173.

Respondents claim that the Order exceeds the President’s statutory
authority and violates the Due Process and Establishment Clauses.
C.A. E.R. 167-173.
affect

students

Hawaii alleges that the Order would adversely
and

faculty

at

its

state-run

educational

institutions, reduce tourism, and damage the public welfare.
C.A. E.R. 139-141.

See

Dr. Elshikh is a Muslim U.S. citizen who lives

in Hawaii with his wife and children.

C.A. E.R. 142-143.

He

claims that his Syrian mother-in-law lacks a visa to enter the
country and thus cannot visit him and his family in Hawaii.
b.

On

March

15,

2017,

after

expedited

briefing

Ibid.
and

argument, the district court entered a nationwide TRO barring
enforcement of Sections 2 and 6 in their entirety. Addendum, infra
(Add.), 25-67.

The court held that Hawaii has standing based on

alleged harms to its university system and tourism industry, and
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that Dr. Elshikh has standing based on his allegation that he is
harmed by the Order’s purportedly discriminatory message.
40-49.

Add.

On the merits, the court held that respondents are likely

to succeed on their claim that the Order violates the Establishment
Clause.

Add. 52-64.

The court acknowledged that the Order “does

not facially discriminate for or against any particular religion,”
but it held -- based primarily on campaign statements made by thencandidate Donald Trump and subsequent statements by his aides -that “religious animus dr[ove] the promulgation of the [Order].”
Add. 54, 57.

The court “expresse[d] no view” on respondents’

statutory or due-process claims.
c.

Add. 53 n.11.

On March 29, 2017, the district court converted the TRO

to a preliminary injunction based on the same considerations. Add.
1-24.

It declined to consider whether the Order’s national-

security rationale is a “facially legitimate and bona fide reason”
under Kleindienst v. Mandel, 408 U.S. 753, 770 (1972).

Add. 15.

The court also declined to limit the injunction to Section 2(c)’s
temporary suspension on entry for nationals of six countries. Add.
20-23.

The court reasoned that “the entirety of the [Order] runs

afoul of the Establishment Clause,” and the “historical context
and evidence relied on by the [c]ourt
between Section 2 and Section 6, nor

* * *

* * *

does not parse

between subsections

within Section 2.” Add. 20-21. It declined to stay the injunction
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pending appeal.

Add. 23.

The court again did not address

respondents’ other challenges to the Order.
5.

The

government

promptly

Add. 14 n.3.

appealed

the

preliminary

injunction and requested a stay and expedited briefing.

A panel

of the Ninth Circuit heard oral argument on May 15, 2017, but it
has not yet ruled on the government’s stay motion or on the merits.
6.

Meanwhile, litigation over the January Order and the new

Order has proceeded in other courts.

In Washington, the Ninth

Circuit sua sponte denied reconsideration en banc of the denial of
a stay of an injunction against the January Order, over the dissent
of five judges who issued three separate opinions.

Amended Order,

Washington v. Trump, No. 17-35105 (Mar. 17, 2017).

Judge Bybee

concluded that Mandel provides the governing “test for judging
executive and congressional action [for] aliens who are outside
our borders and seeking admission.” Id., slip op. at 11 (Bybee,
J., dissenting from denial of reconsideration en banc).
Kozinski

concluded

that

using

campaign

and

other

Judge

unofficial

statements made outside the process of “crafting an official
policy”

to

establish

“unconstitutional

motives”

“unworkable,” and yields “absurd result[s].”

is

improper,

Id., slip op. at 5-6

(Kozinski, J., dissenting from denial of reconsideration en banc)
(Washington Kozinski Dissent).
On March 16, 2017, the United States District Court for the
District of Maryland granted a preliminary injunction against only
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Section 2(c) -- declining to enjoin other provisions, including
Section 6’s refugee provisions. IRAP v. Trump, No. 17-361, 2017 WL
1018235, at *18.

The government appealed and sought a stay and

expedited briefing.

The Fourth Circuit sua sponte ordered initial

en banc hearing, heard argument on May 8, and on May 25, it affirmed
that injunction in principal part in a divided decision and denied
a stay.
2017).

IRAP v. Trump, No. 17-1351, 2017 WL 2273306 (May 25,
The government is today filing a petition for a writ of

certiorari to review that ruling and an application for a stay of
the IRAP injunction pending disposition of the petition.
ARGUMENT
Under this Court’s Rule 23 and the All Writs Act, 28 U.S.C.
1651, this Court, or a single Justice, has authority to stay a
district-court order pending appeal to a court of appeals.6

“In

considering stay applications on matters pending before the Court
of Appeals, a Circuit Justice” considers three questions:

first,

he “must try to predict whether four Justices would vote to grant

6

See, e.g., West Virginia v. EPA, 136 S. Ct. 1000 (2016);
Ashcroft v. North Jersey Media Grp., Inc., 536 U.S. 954 (2002);
INS v. Legalization Assistance Project, 510 U.S. 1301 (1993)
(O’Connor, J., in chambers); United States Dep’t of Def. v.
Meinhold, 510 U.S. 939 (1993); United States Dep’t of Commerce v.
Assembly of Cal., 501 U.S. 1272 (1991); United States Dep’t of
Justice v. Rosenfeld, 501 U.S. 1227 (1991); Heckler v. Redbud Hosp.
Dist., 473 U.S. 1308, 1314 (1985) (Rehnquist, J., in chambers);
Heckler v. Lopez, 463 U.S. 1328, 1330 (1983) (Rehnquist, J., in
chambers); Bureau of Econ. Analysis v. Long, 450 U.S. 975 (1981);
Stephen M. Shapiro et al., Supreme Court Practice 881-884 (10th ed.
2013) (Shapiro).
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certiorari”

if

the

court

below

ultimately

rules

against

the

applicant; second, he must “try to predict whether the Court would
then

set

the

order

aside”;

and

third,

he

must

“balance

the

so-called stay equities,” San Diegans for the Mt. Soledad Nat’l
War Mem’l v. Paulson, 548 U.S. 1301, 1302 (2006) (Kennedy, J., in
chambers) (internal quotation marks omitted), by “determin[ing]
whether the injury asserted by the applicant outweighs the harm to
other parties or to the public,” Lucas v. Townsend, 486 U.S. 1301,
1304 (1988) (Kennedy, J., in chambers); see Hilton v. Braunskill,
481 U.S. 770, 776 (1987) (traditional stay factors).

Here, as

explained below, all of those factors counsel strongly in favor of
a stay.
At a minimum, the injunction -- which bars enforcement of
Sections

2

and

6

in

their

entirety,

as

to

all

persons

worldwide -- is vastly overbroad and should be stayed to the extent
it goes beyond remedying the alleged injury to respondent Dr.
Elshikh.

In addition, the Court may construe this application as

a petition for a writ of certiorari before judgment and grant
certiorari both in this case and in IRAP v. Trump, No. 17-1351,
2017 WL 2273306 (4th Cir. May 25, 2017) (en banc), see Nken v.
Mukasey,

555

U.S.

1042

(2008)

(treating

stay

application

as

petition for a writ of certiorari and granting petition); Purcell
v. Gonzalez, 549 U.S. 1, 2 (2006) (per curiam) (same); Shapiro
418-419, while staying the injunction pending a final disposition.
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1.

If the Ninth Circuit affirms the injunction in whole or

in part, this Court is likely to grant review.

As explained at

length in the stay application and the petition for a writ of
certiorari in IRAP, the Fourth Circuit’s decision in that case
enjoining

Section

2(c)’s

temporary

suspension

exceptionally important questions of federal law.

presents

Appl. for Stay

at 18-22, Trump v. IRAP, No. 16-A-___; Pet. at 33-34, Trump v.
IRAP, No. 16-___ (IRAP Pet.).

The en banc Fourth Circuit upheld

an injunction setting aside Section 2(c) even though it was issued
by the President at the height of his authority:

it was expressly

authorized by an Act of Congress that “implement[s] an inherent
executive power” regarding the “admissibility of aliens,” United
States ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 542 (1950);
see 8 U.S.C. 1182(f), 1185(a)(1).

The Order also was informed by

the advice of Cabinet officials responsible for national-security,
immigration, foreign-relations, and legal matters, and it drew on
prior steps by Congress and the Executive that identified the six
countries as posing heightened terrorism risks.
This Court has granted review to address interference with
Executive Branch conduct that is of “importance * * * to national
security concerns,” Department of the Navy v. Egan, 484 U.S. 518,
520 (1988), or with “federal power” over “the law of immigration
and alien status,” Arizona v. United States, 132 S. Ct. 2492, 2498
(2012).

The IRAP injunction causes both types of interference.
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IRAP Pet. 14-26, 33-34.

A fortiori, if the injunction issued by

the Hawaii court in this case is upheld by the Ninth Circuit, it
also will warrant this Court’s review.

In addition to enjoining

Section 2(c)’s temporary suspension of entry from six countries,
the

Hawaii

injunction

here

bars

enforcement

of

every

other

provision in Sections 2 and 6 -- which address admission of
refugees and various purely internal governmental activities.
Add. 23.7

If this sweeping injunction is affirmed, this Court’s

review will plainly be appropriate.
2.

A stay is also warranted because, if the Ninth Circuit

affirms the injunction in this case, there is at least a “fair
prospect” that this Court will vacate the injunction in whole or
in part, Lucas, 486 U.S. at 1304, either because respondents’
claims are not justiciable or because they fail on the merits.
And as explained below, see pp. 37-40, infra, it is exceedingly
likely that this Court would narrow the injunction, both because
it enjoins provisions beyond Section 2(c) that do not even arguably
cause respondents any cognizable injury and because they may not
obtain global relief against implementation of Section 2(c).

7

See Order §§ 2(a) and (b) (DHS must conduct worldwide review
of screening procedures and prepare a report), 2(d) (Secretary of
State must seek information from foreign governments), 2(e) and
(f) (DHS will make recommendations), 2(g) (Secretaries of State
and Homeland Security shall submit joint reports), 6(a) and (d)
(internal review of refugee program application and adjudication
procedures,
and
of
coordination
with
state
and
local
jurisdictions).
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a.

In their briefs to both the district court and court of

appeals, respondents principally challenged Section 2(c), which
temporarily pauses the entry of nationals from six countries that
sponsor or shelter terrorism.

For many of the reasons set forth

in the government’s petition for certiorari in IRAP (at 14-20),
respondents’ Establishment Clause claim is not justiciable.
i.

“[T]he

power

to

expel

or

exclude

aliens”

is

“a

fundamental sovereign attribute exercised by the Government’s
political departments” and “largely immune from judicial control.”
Fiallo v. Bell, 430 U.S. 787, 792 (1977).
principle

is

manifested

in

“the

That well-established

doctrine

of

consular

nonreviewability,” under which the decision whether to issue a
visa to an alien abroad “is not subject to judicial review
unless Congress says otherwise.”

* * *

Saavedra Bruno v. Albright,

197 F.3d 1153, 1156, 1159 (D.C. Cir. 1999); see id. at 1158-1160
(citing authorities); see also Brownell v. Tom We Shung, 352 U.S.
180, 184 n.3, 185 n.6 (1956).
Although this Court has twice permitted limited judicial
review for certain constitutional claims, that exception permits
only claims by a U.S. citizen that exclusion of an alien violates
the citizen’s own constitutional rights.

See Kleindienst v.

Mandel, 408 U.S. 753, 760, 762 (1972) (claim by U.S. citizens that
exclusion

of

speaker

violated

citizens’

own

First

Amendment

rights); Kerry v. Din, 135 S. Ct. 2128, 2131 (2015) (opinion of
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Scalia, J.) (claim by U.S. citizen that exclusion of her spouse
implicated

her

own

asserted

constitutional

rights);

see

also

Saavedra Bruno, 197 F.3d at 1163-1164.
That narrow exception does not permit review of respondents’
Establishment Clause challenge because Section 2(c)’s temporary
suspension of entry for certain aliens abroad does not violate
respondents’ own rights under the Establishment Clause.

Hawaii

does not have rights of its own under that Clause that it could
assert here, and this Court has held that Hawaii “does not have
standing as parens patriae to bring an action against the Federal
Government” to protect its residents from alleged discrimination.
Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, 458 U.S.
592, 610 n.16 (1982).

Notably, the district court did not base

Hawaii’s putative standing on any injury linked to the State’s own
Establishment Clause rights.

Rather, it relied on purported

injuries to Hawaii’s universities and tax revenue -- injuries that
have nothing to do with religious freedoms.

See C.A. E.R. 9-10,

41-45.
Dr.

Elshikh

similarly

does

not

assert

any

cognizable

violation of his own religious-freedom rights. Even if his motherin-law’s visa-application interview would be scheduled during the
90-day suspension and she were found otherwise eligible for a visa,
she may well obtain a waiver under Section 3(c), which permits
waivers for aliens from the six countries who “seek[] to enter the
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United States to visit or reside with a close family member (e.g.,
a * * * parent) who is a United States citizen.” Order § 3(c)(iv).
Any such injury is therefore not ripe because it depends on
“contingent future events that may not occur.”

Texas v. United

States, 523 U.S. 296, 300 (1998) (citation omitted). In any event,
if Dr. Elshikh’s mother-in-law were ultimately denied a visa, that
would not implicate Dr. Elshikh’s rights under the Establishment
Clause because it would not result from any alleged discrimination
against him.

See McGowan v. Maryland, 366 U.S. 420, 429-430

(1961); see also Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S.
1, 15-18 & n.8 (2004); IRAP Pet. 16-17.
The district court held that Dr. Elshikh is injured because
the Order’s temporary exclusion of his mother-in-law and other
Muslims sends a stigmatizing “message” disfavoring his religion.
Add. 48 (citation omitted); see Add. 47-49.

That purported injury

fares no better. “[O]nly * * * ‘those persons who are personally
denied equal treatment’ by

* * *

challenged discriminatory

conduct” have suffered a violation of their own rights that confers
standing to object to “the stigmatizing injury often caused by
racial [or other invidious] discrimination.”
468 U.S. 737, 755 (1984) (citation omitted).

Allen v. Wright,
Regardless of “the

intensity” of a plaintiff’s feelings of aggrievement, objecting to
government action directed at others is not the type of “personal
injury”

that

supports

standing

to

sue,

“even

though

the
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disagreement is phrased in [Establishment Clause] terms.”

Valley

Forge Christian Coll. v. Americans United for Separation of Church
& State, Inc., 454 U.S. 464, 485-486 (1982).

A plaintiff suffers

such injury for Establishment Clause purposes when he himself is
“subjected to unwelcome religious exercises” or “forced to assume
special burdens to avoid them.”

Id. at 486 n.22.

Dr. Elshikh is

not subject to Section 2(c); it applies only to aliens abroad.
The district court’s contrary holding conflicts with In re
Navy Chaplaincy, 534 F.3d 756 (D.C. Cir. 2008) (Kavanaugh, J.),
cert. denied, 556 U.S. 1167 (2009).

As the D.C. Circuit explained

there, it would “eviscerate well-settled standing limitations” to
allow

a

putative

Establishment

Clause

plaintiff

to

“re-characterize[]” an abstract injury flowing from “government
action” directed against others as a personal injury from “a
governmental

message

[concerning]

religion”

directed

at

the

plaintiff. Id. at 764. If that were permissible, the D.C. Circuit
noted, the challengers in Valley Forge and other cases “could have
obtained standing to sue simply by targeting not the government’s
action, but rather the government’s alleged ‘message’ of religious
preference communicated through that action.”

Ibid.

The D.C.

Circuit therefore held that the plaintiffs (Protestant chaplains
in the Navy) could not challenge alleged discrimination against
others

(different

Protestant

chaplains)

conveyed a pro-Catholic message to them.

by

claiming

Id. at 762-765.

that

it

Case 1:17-cv-00255-TSC Document 87-3 Filed 06/02/17 Page 27 of 43

24
ii.

Neither

Hawaii

nor

Dr.

Elshikh

has

identified

any

cognizable injury from the other provisions of the Order that the
district

court

enjoined.

Respondents

suffer

no

injury

from

Section 6’s provisions temporarily suspending entry of refugees
and reducing the maximum number of refugees who may enter the
United States in Fiscal Year 2017.

Those refugee provisions have

no effect on Hawaii’s university system or its tourist revenues,
and Dr. Elshikh’s mother-in-law does not seek entry as a refugee.
Indeed,

respondents’

briefing

in

support

of

a

TRO

never

specifically cited the refugee cap and barely mentioned the other
refugee provisions.

See generally D. Ct. Doc. 65 (Mar. 8, 2017);

D. Ct. Doc. 191 (Mar. 14, 2017).
Respondents also do not and cannot identify any cognizable
injury from the other provisions of Sections 2 and 6 that address
government agencies’ internal and diplomatic activities.

Reviews

of vetting procedures and communications with other governments
do not cause any conceivable injury to Hawaii or Dr. Elshikh. They
lack standing to challenge those provisions.
b.

Even if respondents’ Establishment Clause challenge to

the Order were justiciable, it lacks merit.

The district court in

this case held that Sections 2 and 6 of the Order likely violate
the Establishment Clause for substantially the same reasons that
the district court in IRAP enjoined Section 2(c): that even though
the Order is facially neutral with respect to religion, certain
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extrinsic material -- primarily campaign statements made by the
President before taking office -- reflects an improper religious
purpose.

That conclusion is wrong as to Section 2(c), IRAP Pet.

20-31, and it is indefensible as to the other provisions of
Sections 2 and 6 that the district court enjoined.8
i.

Respondents’ constitutional challenge to the exclusion

of aliens abroad is governed by this Court’s decision in Mandel,
supra.

Mandel held that “when the Executive exercises” its

authority to exclude aliens from the country “on the basis of a
facially legitimate and bona fide reason, the courts will neither

8

The district court did not address (let alone base its
injunction upon) respondents’ due-process or statutory claims.
Add. 14 n.3, 53 n.11.
Respondents’ due-process claim is not
justiciable because the alleged delay in the entry of Dr. Elshikh’s
mother-in-law is speculative. See Gov’t C.A. Br. 29. That claim
also fails on the merits for two reasons. First, courts have not
extended the due-process right from spousal relationships (where
it is based on the fundamental right to marry) to in-law
relationships.
See Din, 135 S. Ct. at 2139 (Kennedy, J.,
concurring in the judgment) (assuming without deciding that a U.S.
citizen has a cognizable liberty interest in her spouse’s visa
application); Gov’t C.A. Reply Br. 27. Second, due process does
not require notice or individualized hearings when the government
acts through categorical judgments, see Bi-Metallic Inv. Co. v.
State Bd. of Equalization, 239 U.S. 441, 445-446 (1915), and in
any event the Order’s individualized waiver process satisfies any
obligation the government might have to Dr. Elshikh. See Gov’t
C.A. Reply Br. 28.
Respondents’ statutory claim is barred by
consular nonreviewability and in any event lacks merit. See id.
at 10-11, 20-26.
And as the district court in IRAP v. Trump,
recognized, respondents’ principal statutory argument would not
even justify an injunction against Section 2(c)’s temporary entry
suspension, but would affect only the issuance of immigrant visas.
No. 17-361, 2017 WL 1018235, at *10 (D. Md. Mar. 16, 2017). It
certainly would not support enjoining the remainder of Sections 2
and 6.
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look behind the exercise of that discretion, nor test it by
balancing its justification against the” asserted constitutional
rights of U.S. citizens.

408 U.S. at 770.

That test -- which

lower courts have “equated” with “rational basis review,” IRAP,
2017 WL 2273306, at *15 n.14 (collecting cases) -- reflects the
Constitution’s

allocation

of

“exclusive[]”

power

over

exclusion of aliens to Congress and the Executive.
408 U.S.

at

765;

see

id.

at

770

(rejecting

First

the

Mandel,
Amendment

challenge by U.S. citizens to exclusion of alien because it rested
on a “facially legitimate and bona fide reason”).
The district court below erred at the threshold by refusing
to apply Mandel and instead following Ninth Circuit precedent that
it construed as deeming Mandel inapplicable to the “promulgation
of sweeping immigration policy.” Add. 16 (citation omitted). This
Court, however, has applied Mandel to an Act of Congress that
establishes broad immigration policy.

Fiallo, 430 U.S. at 792-

796 (applying Mandel in rejecting equal-protection challenge to
statute governing admission of aliens).
in

IRAP,

disagreeing

with

the

Even the Fourth Circuit

district

court

in

that

case,

concluded that Mandel applies to the plaintiffs’ challenges to the
Order.

2017 WL 2273306, at *14.

Straightforward application of Mandel resolves this case.
Section

2(c)

is

premised

on

protecting national security.

a

facially

legitimate

Order §§ 1(f), 2(c).

purpose:

And the Order
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sets forth a bona fide factual basis for that justification:
Congress or the Executive previously identified the six countries
as presenting heightened terrorism-related risks, and conditions
in each country “diminish[] the foreign government’s willingness
or ability to share or validate important information” needed to
vet their nationals.

Id. § 1(d); see id. § 1(e).

Respondents invited the district court to look behind the
Order’s stated justification, asserting that it was a “pretext”
given in “bad faith.”
at 29.

D. Ct. Doc. 191, at 20; see D. Ct. Doc. 65,

But the Mandel Court explicitly held that the “bona fide”

standard

does

stated reason.

not

permit

“look[ing]

408 U.S. at 770.

behind”

the

government’s

Rather, courts can ensure that

the stated reason bears a rational relationship to the government’s
action -- i.e., that the reason is facially bona fide as well as
legitimate.

Indeed,

the

Court

declined

Justice

Marshall’s

invitation in dissent to take “[e]ven the briefest peek behind the
Attorney General’s reason for refusing a waiver.”

Id. at 778.

Respondents’ approach cannot be squared with what Mandel said or
what it did.

See IRAP, 2017 WL 2273306, at *61 (Niemeyer, J.,

dissenting).
Respondents also misread a statement in Justice Kennedy’s
concurrence in Din, supra, to support rewriting Mandel’s settled
rule.

D. Ct. Doc. 191, at 16-17.

As explained in the certiorari

petition in IRAP (at 23-26), the Din concurrence did not endorse
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such a wide-ranging search for pretext.
narrower scenario:

Rather, it posited a much

where a U.S. citizen plausibly alleges with

particularity that a consular officer had no “bona fide factual
basis” for denying a visa on a specific statutory ground (in Din,
the applicant’s ties to terrorism), and the visa denial implicates
the citizen’s own constitutional rights, due process may entitle
the citizen to “additional factual details” about the consular
officer’s decision (provided the information is not classified).
135 S. Ct. at 2140, 2141.
That inquiry is inapposite here for two independent reasons.
First, the statute authorizing the Order’s suspension does not
specify any particular factual predicates:

the President need

only determine that, in his judgment, entry “would be detrimental
to the interests of the United States.” 8 U.S.C. 1182(f). Second,
the district court did not question that the terrorism-related
grounds set forth in the Order provide an adequate factual basis
for Section 2(c)’s temporary suspension of entry.
ii.

Even if the district court could appropriately disregard

Mandel, its conclusion that the Order is likely unconstitutional
would still be incorrect.

In assessing domestic measures under

the Establishment Clause, courts focus on “the ‘text, legislative
history, and implementation of the statute.’”

McCreary County v.

ACLU of Ky., 545 U.S. 844, 862 (2005) (citation omitted).
district

court

acknowledged,

the

Order

“does

not

As the

facially
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discriminate for or against any particular religion” or religion
in general.

Add. 54.

The Order is also religion-neutral in

“operation.”

Church of the Lukumi Babalu Aye, Inc. v. City of

Hialeah, 508 U.S. 520, 535 (1993) (Lukumi).

Section 2(c) draws

distinctions among countries based on national-security risks
identified by Congress and the Executive, not religion, and applies
evenhandedly in the countries it covers.
The

district

court

noted

that

overwhelmingly Muslim populations.”

the

“six

Add. 55.

countries

have

But that does not

establish that the suspension’s object is to single out Islam.
Those countries were previously identified by Congress and the
Executive for reasons respondents do not contend were religiously
motivated:

each “is a state sponsor of terrorism, has been

significantly compromised by terrorist organizations, or contains
active conflict zones.”

Order § 1(d).

Those countries represent

a small fraction of the world’s Muslim-majority countries and of
the global Muslim population.
nationals

of

those

And the suspension covers all

countries,

including

many

non-Muslim

individuals, who meet the Order’s criteria. To regard the dominant
religion of a country as evidence of an Establishment Clause
violation could intrude on “every foreign policy decision made by
the political branches.”
measures
religion.

often

address

Washington Kozinski Dissent 3 n.2.
particular

nations

with

a

Such

dominant
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The other provisions of the Order the district court enjoined
are also indisputably religion-neutral.

Section 6’s provisions

temporarily suspending adjudication of applications and travel by
aliens seeking refugee admission and reducing the maximum number
of refugees who may be admitted this fiscal year apply to nationals
of all countries worldwide.

And the remaining provisions of

Sections 2 and 6 concerning internal and diplomatic government
activities have no connection to nationality or religion.
The district court reached its contrary conclusion -- that
the Order’s “stated secular purpose” is “secondary to a religious
objective” -- based on certain extrinsic material, principally
comments made by then-candidate Donald Trump and by campaign and
presidential aides.

Add. 60 (citation omitted); see Add. 54-60.

That approach is fundamentally misguided.
such

statements

for

the

President’s

Divining the import of

action

would

entail

the

“judicial psychoanalysis of” an official’s “heart of hearts” that
this Court has rejected.

McCreary, 545 U.S. at 862.

Indeed, as

far as the government is aware, until now no court has ever held
that a provision of federal law neutral on its face and in
operation violates the Establishment Clause based on speculation
about its drafters’ illicit purpose.
Courts

should

be

especially

reluctant

to

look

to

such

extrinsic material to impeach a national-security and foreignaffairs judgment made by the President.

The “presumption of
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regularity”

that

attaches

to

all

federal

officials’

actions,

United States v. Chemical Found., Inc., 272 U.S. 1, 14 (1926), and
the respect owed to a coordinate branch, apply with the utmost
force to decisions made by the President himself.

And when the

Executive “disclose[s]” his “reasons for deeming nationals of a
particular country a special threat,” courts are “ill equipped to
determine their authenticity and utterly unable to assess their
adequacy.”

Reno v. American-Arab Anti-Discrim. Comm., 525 U.S.

471, 491 (1999).
Attempting

to

do

so

also

would

threaten

impermissible

intrusion on privileged internal Executive deliberations, see
United States v. Nixon, 418 U.S. 683, 708 (1974), and carries the
potential for litigant-driven discovery that would disrupt the
President’s

execution

of

the

laws,

see

Nixon

v.

Fitzgerald,

457 U.S. 731, 749-750 (1982). Litigants in other cases challenging
the Order already have requested such discovery.

The plaintiffs

in Washington, for example, have sought nearly a year of discovery,
including up to 30 depositions of White House staff and Cabinet
officials.

See Joint Status Report & Discovery Plan at 5-13,

Washington v. Trump, No. 17-141 (W.D. Wash. Apr. 5, 2017) (ECF No.
177).

This Court should reject a rule that invites probing the

Chief Executive’s actions in this manner.

See Hein v. Freedom

from Religion Found., Inc., 551 U.S. 587, 616-617 (2007) (Kennedy,
J., concurring).
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iii. At a minimum, the district court erred in relying on
statements made during a political campaign.
before

the

President

took

the

prescribed

Statements made

oath

of

office

to

“preserve, protect and defend the Constitution,” U.S. Const. Art.
II, § 1, Cl. 8, and formed an Administration cannot provide a
valid basis for discrediting the stated national-security purpose
of subsequent, official action. Attempting to assess what campaign
statements reveal about the motivation for later action would “mire
[courts] in a swamp of unworkable litigation,” forcing them to
wrestle

with

intractable

questions,

including

the

level

of

generality at which a statement must be made, by whom, and how
long

after

its

utterance

the

Washington Kozinski Dissent 5.
devolve

into

repudiated.

the

“judicial

545 U.S. at 862.

statement

remains

probative.

That approach would inevitably
psychoanalysis”

that

McCreary

And it “has no rational limit.”

IRAP, 2017 WL 2273306, at *64 (Niemeyer, J., dissenting).
Without campaign materials, the district court’s analysis
collapses.

The district court cited only a handful of ambiguous

and offhand, post-inauguration remarks by the President and aides,
none of which exhibits a religious aim.
IRAP Pet. 30-31.

Add. 18, 35-36, 59; see

Even under the domestic Establishment Clause

precedent that the district court applied, those post-inauguration
statements are not a sufficient basis for the court’s conclusion
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that the President -- acting on the recommendation of Members of
his Cabinet -- acted pretextually and in bad faith.
3.
causes

a.

A stay is also warranted because the injunction

direct,

irreparable

injury

to

the

interests

of

the

government and the public (which merge here, Nken v. Holder,
556 U.S. 418, 435 (2009)).

“[A]ny time a State is enjoined by a

court from effectuating statutes enacted by representatives of its
people, it suffers a form of irreparable injury.”

Maryland v.

King, 133 S. Ct. 1, 3 (2012) (Roberts, C.J., in chambers) (quoting
New Motor Vehicle Bd. of Cal. v. Orrin W. Fox Co., 434 U.S. 1345,
1351 (1977) (Rehnquist, J., in chambers)) (brackets in original).
A fortiori, that principle applies here.

The Executive

represents the people of all 50 States, not just one.

Enjoining

Section 2’s temporary entry suspension and Section 6’s temporary
refugee suspension -- which reflect a national-security judgment
of the President and Cabinet-level officials -- threatens a harm
far greater in magnitude than enjoining the state law-enforcement
tool at issue in King.

And enjoining provisions that direct

government agencies to assess the adequacy of existing screening
and vetting procedures, to review the Refugee Program, and to
undertake

other

measures

to

enhance

cooperation

with

other

countries disables the government from taking action to protect
the Nation.
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The

district

court’s

ruling

also

improperly

inserts

the

judiciary into sensitive matters of foreign affairs and risks “what
[this] Court has called in another context ‘embarrassment of our
government abroad’ through ‘multifarious pronouncements by various
departments

on

one

question.’”

Sanchez-Espinoza

v.

Reagan,

770 F.2d 202, 209 (D.C. Cir. 1985) (Scalia, J.) (quoting Baker v.
Carr, 369 U.S. 186, 217, 226 (1962)).

In his recent address to a

gathering of Middle East leaders in Saudi Arabia, the President
urged that the global fight against terrorism “is not a battle
between

different

faiths,

different

sects,

or

different

civilizations,” but one “between barbaric criminals who seek to
obliterate human life and decent people” of all religions who “want
to protect life.”9

Although the President decried “the murder of

innocent Muslims” by terrorist groups, and called for “tolerance
and respect

* * *

no matter [one’s] faith or ethnicity,” May 21

Speech, the district court invalidated Sections 2 and 6 as rooted
in “religious animus, invective, and obvious pretext,” Add. 16.
The district court’s pronouncement -- that the President of the
United States acted with animus toward one of the world’s dominant
religions, notwithstanding his public statements to the contrary
-- plainly carries the potential to undermine the Executive’s
ability to conduct foreign relations for the Nation.

9

President Trump’s Full Speech from Saudi Arabia on Global
Terrorism, Wash. Post, May 21, 2017, https://goo.gl/viJRg2 (May 21
Speech).
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b.

By contrast, respondents have failed to “demonstrate

that irreparable injury is likely in the absence of an injunction.”
Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 22 (2008).
As discussed above, p. 24, supra, respondents have identified no
injury they will suffer as a result of Section 6’s refugee-related
provisions or the provisions of Sections 2 and 6 concerning the
government’s internal and diplomatic activities.

As to Section

2(c), respondents have not demonstrated any likely irreparable
injury

during

its

brief

90-day

pause

in

entry.

Even

if

Dr. Elshikh’s mother-in-law would be found otherwise eligible for
a visa and would not receive a waiver, the potential temporary
delay in entry does not constitute irreparable harm to respondents.
The district court did not hold otherwise.

Instead, it held

that “irreparable harm may be presumed with the finding of a
violation of the First Amendment.”

Add. 64.

The only purported

violation of Dr. Elshikh’s First Amendment rights stems not from
any delay in his mother-in-law’s entry, but rather from his alleged
condemnation injury, i.e., the harm he claims to have suffered
from the alleged “message” disfavoring his religion.
(citation omitted).

Add. 48

As explained above, see pp. 22-23, supra,

that injury is not cognizable at all, and so the basis for the
court’s irreparable-harm ruling evaporates.

In any event, that

claimed injury does not outweigh the governmental and public
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interests

that

support

allowing

the

Order

to

take

effect.

Balancing the respective interests, a stay is clearly warranted.
4.

At a minimum, a stay is warranted because the injunction

is overbroad in multiple respects.

See United States Department

of Def. v. Meinhold, 510 U.S. 939 (1993).
a.

The district court’s injunction impermissibly purports to

enjoin the President himself.

It has been settled for 150 years

that courts generally “ha[ve] no jurisdiction * * * to enjoin the
President in the performance of his official duties.”

Franklin v.

Massachusetts, 505 U.S. 788, 802-803 (1992) (opinion of O’Connor,
J.) (quoting Mississippi v. Johnson, 71 U.S. (4 Wall.) 475, 501
(1867)); id. at 823-828 (Scalia, J., concurring in part and
concurring in the judgment).

Any injunction must be confined to

run only against federal agencies and officials, as the Fourth
Circuit acknowledged in IRAP.
b.

See 2017 WL 2273306, at *27.

The district court further erred by enjoining Section

2(c) on its face.

Respondents have fallen far short of carrying

their burden of “establish[ing] that no set of circumstances exists
under which the [Order] would be valid.” United States v. Salerno,
481 U.S. 739, 745 (1987).

For example, it is clearly lawful as

applied to foreign nationals with no immediate relatives in the
country and no other significant connection to it; such aliens
abroad have no First Amendment rights, and no person in the U.S.
can claim that exclusion of such aliens violates the person’s own
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rights.

The district court offered no basis for enjoining the

Order’s application to persons as to whom it is indisputably valid.
c.

The injunction’s broad sweep -- categorically enjoining

Sections 2 and 6 -- also violates the well-settled rule that
injunctive relief must be limited to redressing a plaintiff’s own
injuries stemming from a violation of his own rights.

Article III

requires that “[t]he remedy” sought “be limited to the inadequacy
that

produced

established.”

the

injury

in

fact

that

the

plaintiff

Lewis v. Casey, 518 U.S. 343, 357 (1996).

has

Bedrock

rules of equity independently support the same requirement that
injunctions be no broader than “necessary to provide complete
relief to the plaintiff[].”

Madsen v. Women’s Health Ctr., Inc.,

512 U.S. 753, 765 (1994) (citation omitted).

This rule applies

with even greater force to a preliminary injunction, an equitable
tool designed merely to “preserve the relative positions of the
parties until a trial on the merits can be held.”
Tex. v. Camenisch, 451 U.S. 390, 395 (1981).

University of

The district court’s

injunction violates this rule in two ways.
i.

The court erred in enjoining all parts of Sections 2 and

6, without considering whether each part causes any cognizable
injury to respondents.

Various subsections of both Sections 2 and

6 immediately affect only the government itself.
federal

agencies

recommendations

and

to

examine

update

current

policies,

They direct

procedures,

and

to

to

initiate

make
inter-

Case 1:17-cv-00255-TSC Document 87-3 Filed 06/02/17 Page 41 of 43

38
governmental

diplomatic

and

official

communications.

Those

provisions do not pose any injury to Hawaii or Dr. Elshikh.
p. 24, supra.

See

In addition, Section 6’s refugee provisions --

temporarily suspending the Refugee Program (Order § 6(a)) and
adopting a lower annual limit on the number of refugees admitted
(id. § 6(b)) -- cause no harm to respondents.

See p. 24, supra.

With no harm to redress, enjoining Section 6 and the internal and
diplomatic provisions of Section 2 was unwarranted.
The district court reasoned that, “because the entirety of
the Executive Order runs afoul of the Establishment Clause,” it
had “no basis to narrow” injunctive relief to provisions that
affect respondents.

Add. 21.

That conflates the scope of the

purported legal defect in the Order with the extent of respondents’
alleged injury that an injunction would address.

The court cited

Lukumi, supra, see Add. 21, but that case only confirms that the
court

was

required

to

trace

harms

from

each

respondents as a predicate for injunctive relief.

provision

to

The Court in

Lukumi enjoined the city ordinances at issue because each element
of

the

ordinances

exercise.

caused

508 U.S. at 535.

harm

to

church

members’

religious

The opposite is true here; most of

Section 2 of the Order and all of Section 6 have no bearing on any
cognizable harms to respondents.10
10

The district court also asserted that the government failed
to “provide a workable framework for narrowing [the injunction’s]
scope” to exclude provisions concerning internal and diplomatic
activities.
Add. 22.
But it did not address the government’s
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ii.

The

district

court

separately

erred

by

enjoining

Sections 2 and 6 as to all persons worldwide, rather than limiting
the injunction to those persons whose entry is allegedly necessary
to redress any concrete, individualized, and cognizable injuries
to respondents.

The district court held that Dr. Elshikh has

standing to challenge the Order based on the alleged message it
supposedly sends.

Add. 11, 47-49.

But this Court has never

permitted a plaintiff to reframe government conduct directed at
aliens abroad as government speech directed at U.S. citizens in
order to obtain an injunction -- much less a global injunction -against the unwanted message.

Even assuming that the possible

delay in Dr. Elshikh’s mother-in-law’s ability to travel to Hawaii
were a cognizable, irreparable injury, it would be fully redressed
by enjoining the Order’s application to her.

At a minimum, as the

Court did in Meinhold, it should limit the injunction to Dr.
Elshikh’s mother-in-law while the injunction’s validity and scope
are adjudicated.

510 U.S. at 939.

The district court suggested that the importance of uniform
immigration law compels nationwide relief.

Add. 44-45.

Limiting

any injunctive relief to Dr. Elshikh’s mother-in-law would pose no
genuine threat to uniformity.

Respect for uniformity requires

leaving the Order’s global policy in place, with individualized

detailed explanation why each subsection at issue besides Section
2(c) concerns only internal or diplomatic matters and does not
harm respondents. D. Ct. Doc. 251, at 4-7, 25-27 (Mar. 24, 2017).
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exceptions for any respondents who have established irreparable
injury

from

a

violation

of

their

own

rights.

severability clause compels the same conclusion.

The

Order’s

Order § 15 (If

“the application of any provision [of the Order] to any person or
circumstance[] is held to be invalid,
[the

Order’s]

other

provisions

* * *

to

circumstances shall not be affected.”).

any

the application of
other

persons

or

Tailored relief would

pose much less interference than enjoining the Order nationwide
based on the injuries of only one individual.
CONCLUSION
The injunction should be stayed in its entirety pending the
disposition of the appeal in the Ninth Circuit and, if that court
affirms the injunction, pending the filing and disposition of a
petition for a writ of certiorari and any further proceedings in
this Court.

At a minimum, the injunction should be stayed as to

all persons other than Dr. Elshikh’s mother-in-law.

In addition,

the Court may construe this application as a petition for a writ
of certiorari before judgment and grant the petition along with
the petition for a writ of certiorari in IRAP, while staying the
injunction pending a final disposition.
Respectfully submitted.
JEFFREY B. WALL
Acting Solicitor General
JUNE 2017
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)
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)
DONALD J. TRUMP, in his official
)
capacity as President of the
)
United States, et al.,
)
)
Defendants.
)
____________________________________)
)
UNIVERSAL MUSLIM ASSOCIATION )
OF AMERICA, et al.,
)
)
Plaintiffs,
)
)
v.
)
Civil Action No. 1:17-cv-00537-TSC
)
DONALD J. TRUMP, in his official
)
capacity as President of the
)
United States, et al.,
)
)
Defendants.
)
____________________________________)

Exhibit D:
Order Regarding Proceedings in
Doe v. Trump, No. 2:17-cv-178 (W.D. Wash. May 30, 2017)

Case
Case1:17-cv-00255-TSC
2:17-cv-00178-JLR Document
Document87-4
34 Filed
Filed05/30/17
06/02/17 Page
Page12ofof78

Case
Case1:17-cv-00255-TSC
2:17-cv-00178-JLR Document
Document87-4
34 Filed
Filed05/30/17
06/02/17 Page
Page23ofof78

Case
Case1:17-cv-00255-TSC
2:17-cv-00178-JLR Document
Document87-4
34 Filed
Filed05/30/17
06/02/17 Page
Page34ofof78

Case
Case1:17-cv-00255-TSC
2:17-cv-00178-JLR Document
Document87-4
34 Filed
Filed05/30/17
06/02/17 Page
Page45ofof78

Case
Case1:17-cv-00255-TSC
2:17-cv-00178-JLR Document
Document87-4
34 Filed
Filed05/30/17
06/02/17 Page
Page56ofof78

Case
Case1:17-cv-00255-TSC
2:17-cv-00178-JLR Document
Document87-4
34 Filed
Filed05/30/17
06/02/17 Page
Page67ofof78

Case
Case1:17-cv-00255-TSC
2:17-cv-00178-JLR Document
Document87-4
34 Filed
Filed05/30/17
06/02/17 Page
Page78ofof78

Case 1:17-cv-00255-TSC Document 87-5 Filed 06/02/17 Page 1 of 2

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
____________________________________
)
PARS EQUALITY CENTER, et al.,
)
)
Plaintiffs,
)
)
v.
)
Civil Action No. 1:17-cv-00255-TSC
)
DONALD J. TRUMP, in his official
)
capacity as President of the
)
United States, et al.,
)
)
Defendants.
)
____________________________________)
)
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OF AMERICA, et al.,
)
)
Plaintiffs,
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)
DONALD J. TRUMP, in his official
)
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)
United States, et al.,
)
)
Defendants.
)
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Order Regarding Proceedings in
IRAP v. Trump, No. 17-cv-361 (D. Md. Apr. 19, 2017)
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____________________________________)
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OF AMERICA, et al.,
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)
Plaintiffs,
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)
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)
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Defendants.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
____________________________________
)
PARS EQUALITY CENTER, et al.,
)
)
Plaintiffs,
)
)
v.
)
Civil Action No. 1:17-cv-00255-TSC
)
DONALD J. TRUMP, in his official
)
capacity as President of the
)
United States, et al.,
)
)
Defendants.
)
____________________________________)
)
UNIVERSAL MUSLIM ASSOCIATION )
OF AMERICA, et al.,
)
)
Plaintiffs,
)
)
v.
)
Civil Action No. 1:17-cv-00537-TSC
)
DONALD J. TRUMP, in his official
)
capacity as President of the
)
United States, et al.,
)
)
Defendants.
)
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

CV. No. 17-cv-00050 DKW-KSC

STATE OF HAWAI’I and
ISMAIL ELSHIKH,
Plaintiffs,
v.

ORDER

DONALD J. TRUMP, in his official
capacity as President of the United States;
U.S. DEPARTMENT OF HOMELAND
SECURITY; JOHN F. KELLY, in his official
capacity as Secretary of Homeland Security;
U.S. DEPARTMENT OF STATE; REX
TILLERSON, in his official capacity as
Secretary of State; and the UNITED
STATES OF AMERICA,
Defendants.
ORDER
Upon consideration of the parties’ Joint Motion to Stay District Court
Proceedings Pending Resolution of Defendants’ Appeal, the files and records
herein, and for good cause shown, IT IS HEREBY ORDERED that the parties’
joint motion shall be, and it hereby is, GRANTED. All deadlines in this case,
including the Defendants’ deadline to file a response to the Second Amended
Complaint, the parties’ deadline to file a Scheduling Conference Statement
pursuant to Rule 16.2(b), and the deadline to hold a conference pursuant to Rule
26.1(a), are hereby STAYED. The Court also hereby CONTINUES the Rule 16
Scheduling Conference that had been set for April 18, 2017.
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It is further ORDERED that the parties shall submit, within fourteen days of
the final disposition of appellate proceedings, a joint status report proposing the
schedule for any further proceedings in this matter.
DATED: April 3, 2017 at Honolulu, Hawaii.

/s/ Derrick K. Watson
Derrick K. Watson
United States District Judge

State of Hawaii and Ismail Elshikh vs. Donald J. Trump, et al.;
Civil No. 17-00050 DKW KSC; ORDER

